Nevyas, M.D.

L
IN THE COURT OF COMMON PLEAS
OF PHILADELPHIA COUNTY

NEVYAS EYE AssbcmTE . :

7 RS AR SRR

M.D., and ANITA N‘E\;FIAS—WALL.\(CE,:

& s

2 Oral deposition of HERBERT NEVYAS, M.D.,

| taken at the law offices of Goldfein & Homer, 1600 Market
Street, 33rd Floo, Philadelphia, PA, on Wednesday,

December 13, 2000, beginning at approximat ly 10:30 a.m.,

before Donna M. Simpiins, Registered Professional

15 Reporter, Notary Public.
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Nevyas, M.D.
Itis stLpu_fated by and among counsel
for the respective ﬁﬁ}mes that sealing,
certification and g are waived, and that
all objections, except as to the form of the
question, are reserved to the time of trial.)
HERBERT NEVYAS, M.D., after having been
duly sworn, was examined and testified as
follows:
BY MR. KAFRISSEN: :
: Doctor Nevyas, we have just met a moment ago.
y name’s Sam Kafrissen and I represent the Plaint
here, _C.her{l Fiorelli, and we’re here to take your .
(E,l[(msnmn oday. Have you ever had your deposition
t berOre?
es

en
A. - J :
: And on one occasion; more than one occasion?

17
LAW OFFICES OF SAMUEL . KAFRISSEN, P.C. 2 Yes, more.
. ?ﬂﬂi‘?‘;&‘ %f:}%%ﬁ’ﬁf?{ — Q. . More than one, okay. Iwant fo, just to begin,
2 Counsel for Plaintiff just give you a few brief instructions that you’ve
3 probably heard in the past n other depositions but that
33 SOMEKINE COURT SEFORTING will hopefullsamake things go a little bit faster or
e srdale, Now ie}wa smoother to % :
impkins Court g,lﬂrﬁng (21_51,') 6764921 Slmp COI.II‘I: Repoﬂmg (215) 676'4921
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| APPEARANCES: (Continued N
2 evyas, M.D.
E?F%ﬁ%}%ﬁ%%sﬁ UIRE Your tesu;npr_ly today is under oath so
3 1600 Market Street, 33rd Floor the court reporter administered the oath, same oath you
4 Philadelphia, PA 19102 would sge?r “:;k com['lt of ]a;;r. ‘ll*llverythrntlg tﬁatr{weryorln’e
says is being taken down by the cou er so I'm
5 fEoum Pofeutuns Novyss S5 go)x{::% to ask you to keep your answers verbai because the
Laser Surgery Institute and Her " court reporter can’t ta nonverbal responses down, and
g Nevyas, M.D. i I’m going to ask that you wait untiﬁof'mish my question
POST & SCHELL unti yougbegin your answer. 1 will try to wait for you
8 ; to finish your answer before I begin my next question.
BY: ABBIE R. NEWMAN, ESQUIRE i
2 r to ask that we speak
g 1800 J.F.K. Boulevard, 19th Floor 'm going to ask that we § one
Philadelphia, PA_ 19103 ng“‘sgn at a time because the court reporter only takes
10 Counsel for Defendant Anita Nevyas- one voice at a time.

‘Wallace, M.D
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And you’re here with your attorney toda
so if imu have any questions for g}ur attorney, you would
like to take a bre&k or take a break for any reason, Just
say so and we’ll take a b
2 If you don’t understand one of my
uestions, say so and I will try to clarify it for you.

-- with my questions, if it’s a word, a phrase, the
whole question, whatever it is that you don’t understand,
just say so, and es| y here use we’'re dealing
with medical terms, sometimes an attorney has a different

22 ? d
23 understan than the doctor does, and I just want to
24 - make sure for the record that we’re on the same page when
Simpkins Court Reporting (215) 676-4921 Simpkins Court Reporting (215) 676?4 1
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1 -N-D-E-X Nevyas, M.D

2 WITNESS PAGE i,

3 HERBERT NEVYAS, M.D. Z Do you understand those instructions?

1 Examined by oA Yes.

5 Mr. Kafrissen 111 4 Q. Okay.

6 Ms. Newman 113 3 MS. POST: Make sure you keep your voice

1 6 up so the court regorter'can ear you.

g SN 'é .y THE S\rglEThlrﬂE S: Right.
10 9 Q. Now, we’ve been provided with your C.V. today,
11 10 which I’d like to mark aps Nevyas 1, a)I{ld the C.V. that
12 11 you’ve ]:I;rowded, Doctor, is this a current C.V.?
13 12 A. am not sure. 1 don’t know how current it is.
14 13 MS. POST: The C.V. would reflect your
15 14 education and training. It's a question of
16 15 whether the publications are current. :
17 16 THE _WYTNESS: Publications and hospital
18 17 staff appointments and the academic
19 }g appointments, ['m not sure that they're all

current.
2 20 R POST: Why don’t we first look over
7 21 _- 1 don’t mean to take over. Why don’t we
73 ) first look at the hospital appointments and §o
74 23 in that order, and if there are anﬁ changes to
24 hospital appointments, tell Mr. Kafrissen
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Nevyas, M.D.
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Ne&ras M.D. Nevyas, M.D. $ :

1 THE WITNESS: Okay. Yes. I’m not sure 1 are others -- I can’t think of any - modifications of

2 what m¥ status is -- they’ve changed the 2 what I mentioned but that’s the majority,

3 status o dple who don’t operate there at 3Q. In 1997, were you practicing full-time?

4 Wills and I do not believe that I am on -- in 4 A. Yes. g

5 the same capacity. I'm not sure what it was. 5 Q. Now, do you have your complete file here with

6 There was some kind of courtesy staff and I'm 6 you mdaa'? % i

7 not sure what t&l}’ current capacity is because [ 1 A. nly on the Fiorelli case?

8 haven’t operated there in many years. 8 g Yes.

10 0 e ivileges t Wills E 19 Q. Ao com 3 tolet o Rl it Adit

. ou have privileges to operate at Wi e ' can e a look at that.
11 at present? y ¢ Bk . ’ 11 MS. POST: Off the record.
12 A." 1 have privileges to operate at the Wills Eye 12 (Discussion held off the record.)
13 Surgical Center in New Jersey, which I had applied for. 13 BY MR. KAFRISSEN: |
14 1 do not know whether my privileges are active or not at 14 Q. Let me ask you this, Doctor, Tht_a, records that
15 Wills right now. I’'m pretty sure ?do have privileges to 15 you have here, the copy of éhe_ 1 Fiorelli’s records,
16 operate but I'm not positive because I haven’t operated 16 ﬁoes that include the Laser Institute records as well?
17 there in many years. 17 A. Yes. =
18 Q. Y. L 18 Q. And are those the records that were produced --
19 A, West Park Hospital is not in existence anymore. 19 MS. POST: At what point? =
20 Oh, I'm sorry, it does give a limited, the hospital 20 MR. KAFRISSEN: Well, during discovery.
21 appointments here. Let me look at the open ones. Yeah, 21 MS. POST: Yes. Yes. g S
22 I'm not sure what my courtesy staff or what my 22 MR. KAFRISSEN: What I'm asking is do I
23 designation is at Wills presen 1¥I : 23 have a complete copy of this so I don’t have
24 . The City Avenue Hospital is no longer 24 to go through all these pages?

Simpkins Court Reporting (215) 676-4921 Simpkins Court Reporting (215) 676-4921
N M.D s Ni M.D -
evyas it as. AF.

1 open so I’m not - that's a moot point, my appointment 1 MS.%S"T: I believe you do. What I

2 there. That's all. I have privileges at Presbyterian 2 have produced to you are the office records

3 and Medical College of Pennﬁylvania. 3 from Alternative Nevyas Eye Associates as well

218 S Okaé. And you had also mentioned faculty 4 as the Delaware Valley Laser Surgery Institute

5 appointments, 5 records. They’re two separate charts which

6 A Yes. I’'m — I do not know what my current 6 have been &mﬁ?gd to you.

7 faculty ap%omunent is at the University of gennsylvanja. 7 MR. SEN: Okay.

8 I may not have one because, again, I haven’t been 8 MS. POST: Ok]ﬁ%?

9 teaching there in a good while, and my faculty 9 MR. KAFRISSEN: Okay.

10 appointment is at Medical College of Pennsylvania, where 10 BY MR. KAFRISSEN: : 5
11 Iam a full professor. 11 Q. The documents - is there anything that you’re
12 Q. Y. 12 aware of that is missing from the file that you brought
13 A And at Jefferson agfain, that was through the 13 with you todMag? :
14 Wills affiliation that I had a faculty appointment. I've 14 . POST: Meaning are there other
15 never been told that I don’t have one, but [ haven’t done 15 records?
16 teaching there in many years so I’'m not sure. 16 MR. KAFRISSEN: Other records.
17 ? Okay. Is there anything else within the 17 MS. POST: Other than -
18 faculty or the hospital appointments that you’re aware 18 THE WITNESS: I didn’t bring her
19 of? 19 financial records.
20 A Not that I can think of. 20 BY MR. KAFRISSEN: e
21 Q. ~ And then I think you said there may be some 21 Q. And the financial records would be the billing
22 Rubhcatmns that are more current. 22 records? A
23 A I'm not sure. I'd have to check at this point. 23 A. The billing records. :
4 Let’s see. I may have — there may be some other 24 Q. Would the I:nll':ﬁg records be from the rractlce

Simpkins Court Reporting (215) 676-4921 Simpkins Court Reporting (215) 676-4921
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1 publications where my name has been involved where I was 1 or from the surgical institute?

2 not the primary author, and I'm not sure of that right 2 A. Both.

3 now. 24) Both, okay. ;

4 Q Could you describe for me what your current 4 Have you ever been asked to review a

5 practice is like. b ; 3 Rotential medical malpractice case?

6 A My current practice is basically surgical 6 A. Yes. ;

7 opthalmology. 7 (% Have you been asked on one occasion or more

8 Q. Okay. And was your practice any different in 8 than one occasion?

9 19972 9 A. More. :
10 A. No. 10 Q. Have you ever agreed to serve as an expert in a
1 € And when you say surgical opthalmology, can you 11 malpractice case?

12 just describe for me what you mean by thaEy 12 Yes, I have. 3
13 A, Well, I primarily do anterior segment surgery; 13 2 Can you estimate for me on how many occasions?
14 that is, surgery of the anterior segment of the eye. 14 Many years, 50, maybe 100 over quite a few
15 That involves cataract surgery, w%nch is most of the 15 years. e 5 ;
16 surge?z that I do that is not nonrefractive; corneal 16 é Have those cases been inside Philadelphia
17 transplantation and other minor procedures, and I do 17 County or outside of the County?
18 refractive surgery which involves refractive lensectomy, 18 A. Both.
19 Lasik, laser thermokeratoplasty, astigmatic keratotomy, 19 Q. Within the last, say, five years, have you
20 radial keratotomy and astigmatic -- did I say refractive 20 testified within Phﬂadeiphla County?
21 lensectomy? 21 A. By "testified,” do you mean in court?
22 Q. es. 22 In court. y
23 A Intac placement, I-N-T-A-C. Any other 23 A._  Ihaven’t -- I've only -- I've never testified
24 procedures that might come up that are re¥ractive. There 24 in Philadelphia County. :
Simpkins Court Reporting (215) 676-4921 Simpkins Court Reporting (215) 676-4921
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wevyas, M.D.
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Nevyas, M.D. Nevyas, M.D.
1 32 ... Okay. Have you ever testified on a videotaped 1 A. 0. :
2 deposition for a Philadelphia County case? 2 Q. . Do you know the name of the firm representing
3 A, I think so. I can’t remember specifically 3 you in that case? ¥ :
4 where the cases originated but I've been on video 4 A. I don’t remember it. Oh, I'm sorry.
5 depositions on a number of occasions. 5 Representing me?
6 Q. kay. Have the cases that you’ve served on 6 Q. Yes.
7 been -- what side have you worked on? 7 A, I forget. i . .
g A. Both. 8 Q. Okaé. For today’s deposition, did you review
9 8 ?cl;fllf And of the cases that you’ve served on, 9 any materials?
10 do you r the names of any of theattorneys that 10 A. Yes. ;
11 you’ve worked with? 11 g And can you tell me what you reviewed.
12 MS. POST: Sam, the only reason I want 12 A, I looked over the — very briefly, I looked
13 to limit this is there may be sil’ulations where 13 over the records. I didn’t go through them all on this
14 Doctor Nevyas has been retained as an expert 14 case. : : ; :
15 but not anticipated to testify at trial, 15 Q. Did you review any articles, journals or o
16 which, obyiousllv would not be discoverable in 16 books that dealt with any of the issues involved in this
1 any situation. _ don’t know that he knows the 17 case? 5
18 difference, so if he knows -- if we can limit 18 A. No. 5 v
19 it to those cases where he’s actually been 19 % Did you do any research, outside of looking in
20 involved -- 20 the records, into any of the issues involved in this
21 MR. KAFRISSEN: Where he’s already 21 case?
22 testified. 22 A. No. : 3
23 MS. POST: -- where he’s already 23 Q. Did you speak with any collea.’guaﬁ concerning
24 testified, then I don’t have a problem with 24 any of the isSues involved in this case?
Simpkins Court Reporting (215) 676-4921 Simpkins Court Reporting (215) 676-4921
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g it Nevyas, M.D. ik - Nevyas, M.D.
it. ; 0.
2 MR. KAFRISSEN: Okay. 2.0 Did you speak with Anita Nevyas-Wallace about
5 BY MR, KAFRISSEN: E 5 this case? °
4 Q. Do you understand the distinction? 4 A. No. s
3 No. 5 Q. And my understanding, from Anita’s deposition,
6 MS. POST: That's the problem. I just 6 is that Anita i your daughter? b
7 don’t want to interfere with his contractiral 7 A. Anita’s my daughter. Other than to say it’s a
8 relationship with someone in a situation where 8 pity that this woman has resorted to lawsuits, that’s
9 he’s not called to testify. 9 all. We haven’t discussed the facts of the case at all.
10 MR. KAFRISSEN: I can just change the 10 Q. Okay. Did you discuss Anita’s lestmlg:tg,
11 question. 11 Anita’s deposition testimony prior to coming here today?
12 BY MR. KAFRISSEN: 12 A. ot at all. s
13 Q. What I’'m looking for are cases that you’ve 13 MS. POST: With Anita?
14 actually either testified on videotape or in court live, 14 MR. KAFRISSEN: With Anita.
15 if you know aq{ of the attorneys that you’ve worked with 15 THE WITNESS: No.
16 in that capacity. 16 BY MR. KAFRISSEN: ) .
17 A. In the tg())ast, I have -- I don’t remember very 17 Did you read Anita’s deposition transcript?
18 many of the atforney’s names. One was David Shrager I 18 A. No.
19 have testified for him, but that’s been a long time ago. 19 Q. Okay. Other than your attorney, have you
20 I'm not verf ood with remembering the names of 20 spoken to anyone about this case and your festimony here
21 amomr:gs. appen to know him personally so | 21 today?
22 remembered his name. I can’t ﬁellP)?ou others. I don’t 22 No. - : #
23 remember them. 23 Q. What I’d like to do is Eel an idea -- and I
24 Okay. Have you ever been involved as a 24 looked through -- because we had been provided a C.V.
Simpkins Court Reporting (215) 676-4921 Simp Court Reporting (215) 676-4921
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. Nevyas, M.D. Nevyas, M.D. !
1 defendant in a medical negligence case other than this 1 before about -- if you could describe for me your
2 one? 2 experience with lens replacement surgery, rather than :
3 A Yes. 3 having me go and say: What’s this article about; what’s
4 Q. On how many occasions? 4 that one about. > E
5 A I’'m pot sure what you mean by defendant. I 5 MS. POST: You mixed metaphorS. Do you
6 have one other case at present where [ am being sued, and 6 want to know if his C.V. contains any articles
7 I've had three or four, perhaps, in the where [ was 7 or an thlgéfhﬁul lens reﬁlacement -
8 sued but they never got so far as to a deposition. 8 Ni R. KAFRISSEN: No.
2 Q. Okay. The case -- there’s one other case 9 MS. POST: -- or do you want to talk
10 that’s currently active? 10 about as of "97, what his experience was with
11 A That’s right. 11 lens replacement? L
12 Q. And ;lgdyou know where that case is pending? 12 . KAFRISSEN: Right.
%2 8 Iﬁla lt’lllul tglphml,‘l thmkilyes. ) H MS. POST: Because they were two
A er than get into that case, because it’s uestions. ;
15 probably a lot of othgr issues involved with it, does 15 v MR. KAFRISSEN: Okay. I would like the
16 that involve anything to do with Lasik or lens 16 doctor just to give me, if you can, to kind of
17 replacement surgery? 17 summarize for me his experience with lens
LI R £ th b i S POST: ¢ of 10977
s ou know the name of the person bringin . : Aso 3
20 Bat case?’ 2 po 20 MR, KAFRISSEN: As of 1997. :
21 es, 21 THE WITNESS: Well, I’ve been performing
22 Q. What’s that? 22 cataract surgery since about 1963 or so, and
23 A. Dominic Morgan. 23 lens replacement surgery is cataract surgery
24 Q. Have you been deposed in that case? 24 except it’s easier and safer because you don’t
Simpkins Court Reporting (215) 676-4921 Simpkins Court Reporting (215) 676-4921
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Nevyas, M.D.
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Nevyas, M.D.
have to deal with a hard cataract. You deal

1

2 with a very soft lens, which can essentiall

3 usually just be aspirated without having fo

4 break'it up by ultrasound, and I’ve done a

3 t many cataracts over the years. I guess

6 maybe 30,000 or so, probably more than anybody

7 else in the Delaware Valley. I’ve lectured on

g i:ataract. I’ve dtev:sg:l ins rumentﬁﬁon foi

ens surgery, cataract surgery -- they’re the
10 same thing -- and I have rg veryegctive in
11 it. That’s what most of my work has been over
12 the years.
}2 gY MROtha 'R.ICSSEN:
F Ukay. Can you describe for me your training in
15 Rerformmg {hq Lasﬂz procedure. ol .
16 A. The training for the Lasik procedure, I guess,
17 would have to start with training in automated lamellar
18 keratoplasty, or ALK. Since that operation which we
%g be, an,ggmgdi I'm not sure92 of ﬂllnc gte, I think in the
ear s, or so or '92, perhaps, is the same as

21 Las{k except that a n:lecha::ic:?fE= dev?:e is used for
22 removing the portion of the cornea that gives the power
23 ch_ar.}%e in the cornea rather than a laser, and I took a
24 mini fellowship with Doctor Steven Slade, S-L-A-D-E. I

Simp Court Reporting (215) 676-4921
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l\ﬁ)‘u describe, which is kind of a precursor, it sounded

e, to Lasik, was corneal thickness ever a concern in
Rerformmg an ALK procedure?

; Sure. Concern, yes. s
Q. Can you describe for me what significance, if
any, corneal thickness had to the ALK procedure.
A. If the cornea were extremely thin, one might
get progressive change and lgrogresswe hyperopia after
surgery. There were two ALK procedures: one for myopia,
which is the same as Lasik, essentially, except that the
second cut is made with the microkeratome to remove
tissue; and the other procedure was a microkeratome
procedure for hyperopia where you make a very deep cut;
and the thickness of the cornea 1s important there
because you can only take a certain percentage of the
cornea for the deep cut without getting progressive
hyperopia. This really doesn’t ap%.ll to the Lasik
procedure, but we have to be careful of that because the
pnnclpde of the hyperoptic ALK procedure is that of a
controlled ectasia of the cornea, and to control it you
have to have the right depth.
Q'be" Now, did ALK continue in use after Lasik came
to be?
A, By some people, until they got lasers. I don’t
impkins Court Reporting %2 15) 676-4921
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Nevyas, M.D.
attended lectures by Doctor Louis Ruiz, R-U-I-Z, and he
is essentially the inventor of the procedure, and I
attended many medical meetings involving ALK. I trained
in Lasik E()jy attending many fellowships with several
different doctors. I 'spent time with ]Zg)octor Delaney in
Phoenix and with Doctor Hollace in Columbia — Columbus,
Georgia, Columbus, Georgia. And I've attended many
rneetm%s and worked with my colleagues on it, and I've
done a lot of reading and work in the field.

The Lasik procedure and the ALK
procedure are the same except for the use of the laser to
remove the tissue that makes the power difference.
Acmaﬂywl_ﬁmk d:.isda mucil;leggsugo c_)perii-:{c‘)ﬁ than ALK.

; en you in on your own?
I would guéss around ’9fn§r '92, but I'm not

sure.
i Do you ha: pecialty withi
% thalmIolo gy l.}; vet ;ny subs ty within
: w i
i ould consider my subspecialty cataract and
; Okay. So from the early *90s thruug,h -- was
there -- when d:%ou start to perform Lasik?
.MS. POST: When did he start the
training or when did he start to do it on his
Simp: Court Reporting (215) 676-4921
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Nevyas, M.D.
know of anyone who would have continued using ALK if he
had the ability to use the laser. It’s more accurate.

e ow, during the Lasik tramm%, can you tell me
what, if a:_lyt’hing,_ you learned about the importance of
corneal thickness in the Lasik Riocedure.

A. Nothing different from ALK. The corneal
thickness, again, is measured so that one doesn’t remove
so much cornea that one could get progressive hyperopia
or ectasia.
Q. Okay. When you perform ALK, would you measure
corneal th:cli;ness prior to orming the procedure?
I believe so. I don’t remember exactly whether
we were measuring it — or how we were measuring it. We
were estimating it, certainly, at the slitlamp. Igdo not
remember when we started using ultrasonic measurements of
corneal thickness. We’ve always had optical measurements
of corneal thickness.

. When you began performing the Lasik procedure
in December of 1995, were you making either ultrasonic or
optical measurements of corneal thickness prior to

rforming a Lasik procedure? :

E I do not recall whether that was being done or
whether it was being estimated on a slitlamp examination.
I’'m not sure. I'd have to check the records. I don’t

Simpkins Court Reporting (215) 676-4921
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OWIUR. KAFRISSEN: No. When did h
. : No. en e start
imself?

to perform it hi s
THE S: 1 believe it was in 1996,
but I may have that note in my bag, if you
\&vatnt |tne to x:evdnew 1t.IfI me dowtlg a few
ates to remind myself of dates. If you want
P’ll check it. . 4 3
MR. KAFRISSEN: Okay.
MS. POST: Why don’t you do that.
. THE WITNESS: December of *95 I started
using the laser.
BY MRN - ttlSSEN:
2 ow, of the Lasik procedures, from my review of
8& records, it looked like you had assisted fn some of
the Lasik procedures and the enhancement procedures that

were done on Cheryl Fiorelli but had i
iurgeon'Yis e rr‘yg ht!?re ut had not been the primary
: es.
Sﬁsik Ax;gl is tha]: correct for atil -- were there any
rocedures where you we i i
Reg m_g tﬁ Cheryl Fro rerh .1’1 re the primary surgeon with
S 0.
24 Q. Okay. With regard to the ALK procedure that
Simpkins Col;ﬁgt Reporting (215) 676-4921
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kﬂOW.

8. Okay. The considerations regarding corneal
ickness with ALK, would those have been considerations
that you were aware of between, say, 92 and ’95?

A. I’m sorry. What was that question? =~

Q. You had mentioned that corneal thickness would

Re a consideration in performing ALK; correct? -

es,

" And what I’'m asluni you is was the RS
consideration of corneal thickness something that you
were aware of between 1992 and 1995 when you were
Rerformmg those ALK procedures?

: It’s something we became aware of when we
learned that corneal thickness was important. When we
started doing the procedure, I don't think we were as
aware of it, but as cases were reported in some patients
who had very thin corneas developing ectasia, we became
more aware of it. [ really don’t remember when :
ultrasonic pictometry became available, and as soon as it
did, we ﬁ){: the instrument and started using it.

. ;g_&;yknow if that was available prior to

0 ?

MS. NEWMAN: In his office or anyplace?
MR. KAFRISSEN: At all.
Simpkins Court Reporting (215) 676-4921
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1 THE WITNESS: P'm not sure. 1Q. . To mmé?’umi%megne;s, as in Cheryl
2 BY MR, KAFRISSEN; 2 Fiorelli, would you be flattening or rounding the central
3Q Do you know if it was in your office prior 3 cornea? B
4 to-- 7 4 MS. POST: Objection to form. You can
5 A. Aslsaid, I don’t remember exactly when we got 5 answer. -
6 the instrument. 6 THE WITNESS: Flattening.
7 % . Okay. When you saJ' -- you had just mentioned 7 BY MR. KAFRISSEN:
8 that in certain patients it had been reported, issues of 8 Q. . In 1997, was there an&lway to measure the
9 thickness or people with thin corneas, issues that had 9 remaining -- the thickness of fhe réemaining cornea?
10 arisen when they went through this procedure, the ALK 10 es.
11 procedure. Do you when, approximately, those 11 MS. POST: After surgery? Is that what
12 articles started comu}g out? 12 you're asking?
13 Not exactly. Icouldn’t name you a date. 13 MR. K}%FRISSEN: After surgery,
14 Q. No. Without naming a date, but would it be 14 THE WITNESS: Yes.
15 before the Lasik surgery started or after the Lasik 15 BY MR. KAFRISSEN:
16 started? 16 Q. And can you tell me how that was done.
17 MS. POST: Before he started doing 17 A. Ultrasonic picometry (ph). I'm sure we had the
18 Lasik? 18 ultrasonic picometer sometime around there. In "97 I
19 MR. KAFRISSEN: Right,. 19 know we had it because I see it on the records now that
20 , THE WITNESS: Probably after but, again, 20 T’ve looked. o .
21 I’m not sure. If one searches the literature, 2] 8 And can you tell me what 51E}uficance is there,
22 one might find articles many years ago that 22 if any, of the post-surgical corneal thickness.
23 discuss thickness. I’m not sure. 23 A. Well, most people feel that one should leave
24 BY MR. KAFRISSEN: 24 200 to 250 microns of corneal base beyond the ablation in
Simpkins Court Reporting (215) 676-4921 Simpkins Court Reporting (215) 676-4921
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Nevyas, M.D. Nevyas, M.D. 3
1 0. In March of f997, am I correct that both you 1 order not to run the risk of having ectasia post-
2 and Anita Nevy;as-Wallace were employees of -- who was 2 operatwelﬁ and the post?é)erauve thickness would tell
3 your employer? : 3 you the full thickness of the cornea. Assuming the flap
4 A. e corporation, Nevyas Eye Associates. 4 is 160 microns, if you subtract that from the
3 Q. At the time of the surgeries in 1997 and 1998 5 postoperative thickness, you would have the thickness of
6 on Cht‘.lEl Fiorelli, were you continuously employed by 6 giz base that was left. ; :
7 Nevyas Eye Associates? 7 8 Was corneal thickness a factor in planning the
8 A. es. 5 8 Lasik surgery prior to March of 1997?
9 q So that anything you were doing was on behalf 9 A.  Ireally don’t know if it was a factor or not.
10 of Nevyas Eye Associates? 10 Obviously, the gross appearance of the cornea was, Ido
11 A. Yes. 11 not have 1n the record here -- perhaps you have it; I'm
12 8]] With regard to the surgery and the treatment of 12 not sure, since I didn’t see the patient initially --
13 Cheryl Fiorelli. 13 Q. ht. .
14 A. I’m not sure I understand the question, but 14 A. -- and I have not gone over the records in
1S yes, that was the employment situation. It was on behalf 15 great detail, I do not know whether corneal thickness was
16 of myself and my practice. 16 measured ultrasonically prior, but I do see on this
17 Q. Okay. : 17 chart, as of July of '97, corneal thickness was measured
18 I own Nevyas Eye Associates. 18 ultra- sonically, and the corneas were actually thicker
19 % And between 1997 and 1998, was Anita Nevyas- 19 than normal and far thicker than needed for the amount of
20 Wallace also an employee continuously for Nevyas Eye 20 Lasik that she had, if that’s what t‘mlu’re asking.
21 Associates? 21 Q. Oksiy. Well, I did ask that, but I also -1
22 Yes. 22 guess what I' was asking is not necessarily with relation
23 Q’ Can you tell me about how thick a normal cornea 23 to Cheryl Fiorelli, but, in general, as of 1997 -- let’s
24 is? : § 24 say the beginning of 1997, when a surﬁeon is planning a
Simpkins Court Reporting (215) 676-4921 Simpkins Court Reporting (215) 676-4921
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1 A. About 500 microns. That’s half a millimeter. 1 procedure, a Lasik procedure, is corneal thickness — was
2.0, And how thick is a -- is there a normal 2 corneal thickness a factor to be considered? =
3 thickness of a Lasik flap? 3 MS, POST: The only reason I’m objecting
4 A Yes. s 4 is because you’re venturing into the realm of
5 Q. And how thick is a normal Lasik flap? - expert opinion, and he’s not here to give
6 A Usually about 160 microns. That’s what we set 6 opinions as to anything that he was not
7 itfor. S T involved in, and what you’re leading up to is
8 Q. And would you agree with me that the Lasik 8 Doctor Nevyas giving an o;immn’, basically, |
9 procedure reduces the thickness of the cornea? 9 about what 'was done, and T don’t want to go in
10 Sure. 10 there. If you’re talking about his general
11 Q. Were you aware, as of 1997, that the Lasik 11 knowledge as to whether he did it, that’s
12 procedure reduced the thickness of the cornea? 12 fine, but if you’re asking is it done by other
13 A. es. 13 people, then that’s where I don’t think it’s
14 Q. And would you also :llkgree that the ALK 14 an aleﬁ{m riate question.
15 procedure, which preceded Lasik, reduced the thickness of 15 . g(AFR[ll SSEN: Well, actually, I am
16 the cornea as part of the procedure? 16 asking about his general knowledge, but I
17 A. The central thickness in the zone that was 17 still think it is an appropriate question
{g omperated. It reduces only the central thickness, both of }g Sbecafzo}ugs; he assisted in the Lasik procedure of
em. .
20 Q. Okay. The thickness of the normal cornea, when 20 MS. NEWMAN: But that’s not doing a pre-
24 {m: say 500 microns, is that what you’re talking about, 21 operative stuqu. g .
22 the central thickness? 2 MS. POST: That’s not dealing with the
23 A, _Yes. I'm talking about the center. It gets 23 preoperative issues, and he was not involved
24 thicker in the periphery. : 24 in the preoperative issues,.
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MR. SSEN: Well, we haven’t got to

that ler[est
P o POST: He just said that, so I think

MR. KAFRISSEN: What I’ ing is hi
general knowledgf‘. S
MS. POST: That wasn’t yourlguesliun.

m

Your ﬁestionwas do le or --
arapﬂras' S o b s
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BY MR, KAFRISSEN:

1 What’s the number?

: The right eye was 447 microns and the left eye
was 580 microns. And I might add for clarity that the
two eyes are almost always very similar so that we can
pretty well assume the anh; eye ggor to any surgery had
about 580, and that would just about be what we would
expect for the amount of correction.

MS. N : Sorry to interrupt.

. MS. : Then I won’t interject.
Simpkins Court Reporting (215) 676-2?21

1
2
3
4
5
6
7
8
9 par: » but does one, in evaluating a :
10 patient for Lasik, measure corneal thickness, 10 BY MR. KAFRISSEN: ’ ’
11 and I think that is venturing into the expert 1 . I want to clarify one thing. That was in July
12 issue. If you want to know whether Doctor 12 that measurement was made?
13 Nevyas, in 1997, whether that was his practice 13 A. Of 97,
14 to do so, I’ll allow to answer that, but 1 (c)ﬁ Of 97. Would the thickness of the measurement
15 whether it’s should someone else do it is not 1 ange at all by virtue of the fact that she had aiready
16 an i}ppmgnate question, again, considering 16 had a lens replacement at that point in the left eye?
17 the fact that he’s already testified that he iI7A.  No Gy
18 wasn’t involved. 1 ? Now, prior to March 20th of 1997, which is,
19 MS. NEWMAN: And I would object to the 19 from my review of the records, the first Lasik procedure
20 %yegtmu was it his practice in 1997 use 20 on Cheryl Fiorelli’s right eye, had you ever examined or
% o IR KA RIS Dk 3 e o el ining her before th
. : . : on’t r ever examinng her before then,
23 BY MR. KAFRISSEN: d 23 no. According to the records, I hav% not.
24 As of Japuag of 1997, when you were planning a 24 Q. kay. Do you have any independent recollection
Simpkins Court Reporting (215) 67%—4921 Simpkins Court Reporting (215) 676-4921
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1 Lasik procedure, how, if at all, did you consider corneal 1 of Cheryl?
2 thickness? it 2 A, remember her, yes.
3 MS. NEWMAN: Objection. 3 Q. What do you remember about her?
4 MS. POST: You can answer. 4 A. She was a thin, young woman, yexﬁlanmous.
5 THE WITNESS: I don’t recall 5 % Okay. When do you first see in the records
6 specifically in January of 1997 what we did, 6 that you had contact withi Cheryl Fiorelli?
7 but, obviously, we examined the patient and if T K. I'd have to look in the records to tell that.
8 the cornea looked adequ_atel lhﬁ, we weren’t 8 g y. .
9 overly concerned about it soon as we had 9 A, According to the record, I first saw her on
10 the means to measure ultrasonically, we did 10 March 21st of ’97g, the day after her procedure.
11 since that’s the more accurate way to measure il Okay. Now, the Lasik procedure that was
12 corneal thickness, but optically with a 12 Egnrmed, we have the records from the Delaware Valley
13 slitlamp beam we could gauge thickness, and we 13 er Surgelt'{y.Eye Institute, or actually Laser Surgery
14 did gauge it always. If a cornea looked quite 14 Instituteinan in the records you were listed as the
15 thin, we would be concerned, but it was only 15 assistant in the March 20, 1997 Lasik procedure, and I’m
16 after that time that cases became rted 16 looking at the operative form.
{g that mntsablshed one should leave mo 250 }g 6 16.‘13‘3.
microns, 5 ay.
19 BY MR, KAFRISSEN: 19 A.  MayTlookatit. Ican’tfind it in my pile.
20 Qh Now, when you say it was only after that time, 20 S. NEWMAN: Off the record.
21 what do you mean? 21 (Discussion held off the record.)
22 A ere have been reports over the past few years 22 BY MR. KAFRISSEN:
%3 urging us to leave more than 200 or 250 microns in order 23 Q. Now, before I get to that, do igu have any
’4 to avoid the possibility, not prob_ab:hgz but the 24 recollection of ever ing Cheryl Fiorelli with
Simpkins Court Reporting (Z215) 676-4921 Simpkins Court Reporting (215) 676-4921
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1 Eoss:bxhty of ectasia where one could have iatrogenic 1 Doctor Nevyas-Wallace prior to March 20th of 19977
2 keratoconus where the cornea n:u%ht not have its normal 2 A, No. :
3 sphericity but rather be somewha; cone-shaped, and there 3 %th Do you have any recollection, prior to March
4 have been a few cases reported of iatrogenic — that is, 4 20th of 1997, of having any contact with Cheryl Fiorelli?
5 physician caused — keratoconus from leaving too little 5 A. I have no recollection, =
6 cornea. These cases I’ve seen in the literature have 6 Q. Oka{. Is there anﬁhing in your records that
7 been mostly over the past few years, and I cannot 7 you’ve seen that indicates that anu had any contact or
8 remember exactly whether I had seen cases reported or 8 dis -- any contact with Cheryl Fiorelli or any
9 whether there had been editorials on it in '97 or whether 9 discussions with anyone about her prior to the surgery in
%(1} it was 98.& m not sure, 99, 10 ,» 19977
Y. 11 A. 0.
12 MS. NEWMAN: Sam, can I go over 12 Q. Did you ever, prior to the March 20 -- the
%2 ?g;n:tnl;‘lgegr that he just said because I missed }2 pe;f?rcht:i of the procedure Tilo Maxl;cg l%l), cllid you ever -
: make an independent evaluation of Cheryl as a surgi
15 MR. KAFRISSEN: Sure. 15 candidate? 4
16 MS. NEWMAN: You said that in looking at 16 A. No.
17 the records in July of 1997, the corneas were 17 % Did you, prior to the March 20 lgerformance of
18 measured postoperatively, and did you give a 18 the procedure, ever aid Doctor Nevyas-Wallace in making
19 number for how many microns they were post- 19 an evaluation of Cheryl as a surgical candidate?
%? OPengvl;:elwlTNESS - %{1} A. Iohave no recollection of such. :
: Yes, ; A
22 MS. POST: He did not give a number. 22 2 ~We %acﬁce in the same office. I guess,
23 THE WITNESS: The record had a number. 23 theoretically, it’s possible I could have seen her at
24 MS. NE 24 some point in the office, but I've never actually

seen
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March 20 surgery, did you make any evaluation or any

1 her as a patient. 1
2.4 E)kay. The records that we were given - just 2 recommendations with regard to Cheryl trying to be fitted
3 so I’m clear, the records from your office, we have a 3 for contact lenses?
csl ty;:e;l li'inflatlon ofdlhohsg records. wtllt:h reggﬁd t(:;ihe? g A. g‘rﬁor to Wtilftz?o
entries that you made ve you seen thet entries:’ . e Marc : :
e A L oA b et il 6 Y R TE T tho paiees prior o e
7 Q. h, okay. Is there anything in your review, in surgery.
8 terms of th:ase_re{:ords getting ¥'eadygforythe case today 8 Q. ' Okay. Can you tell me what was your
18 B ygm; ];'etv'lew u.}f tlhgsg records after they were 13 Il\lilderﬁl%dmg as to the purpose for the procedure on
ctate at you feel i1s maccurate? arc . e ‘
11 A. 0. ’ 11 MS. NEWMAN: Objection. He doesn’t
12 MS. POST: Your question, just so I 12 remember. g
13 understand, is you want to make sure that 13 MS. POST: Right. 4
14 what’s in the handwritten record has been 14 THE WITNESS: The purpose for the Lasik
15 translated accurately. 15 procedure?
16 MR. KAFRISgEN: Accurately, right. 16 MR. KAFRISSEN: Yeah. "
17 MS. POST: I just want it right. 17 MS. POST: Let me -- since he doesn’t
18 THE WIT : As far as [ know. 18 remember the procedure, I don’t know whether
19 MR. KAFRISSEN: Okay. That's the 19 he can say what the pullapose was of this
20 question. 20 particular procedure. Do you want to know
21 MS. POST: Okay. 21 what the goal is generally in performing a
22 BY MR. KAFRISSEN: 22 Lasik procedure? :
23 (% Now, do I\:ou. have any independent recollection 3 . KAFRISSEN: Well, I think he can say
24 of the March 20 Lasik p ure on Cheryl Fiorelli? 24 -- 1 know he doesn’t remember the 6;;rocedure,
Simpkins Court Reporting (215) 676-4921 Simpkins Court Reporting (215) 676-4921
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1 A No. e 1 but he has looked at the records so he may
2 8 You are listed in the operative form from the 2z have -- having looked at the records, it may
3 Laser Surgery Institute as assistant. Do you see that? 3 have refreshed his recollection as to why they
4 A Yes. 4 were performing this particular procedure on
5 8 And the primary surgeon in that was Anita ] Cheryl as opposed to what they do generally,
6 Nevyas-Wallace; is that right? 6 so I think I can ask him that question:
g A. Yes. g llllaving looked at the records, do you know what
: Why did you assist in that procedure? the purpose -- :
9 g P jusyt wanied to be present 10 increase my 9 R/IE)OPOS'_I': My problem is as opposed to
10 experience and to be of any help which I could. 10 what they do in general? ; )
11 Similarly, she assisted at my procedures. 11 MR. K SEN: Well, I don’t know if
12 Q. Okay. Do you have any idea how many Lasik 12 there is a difference or nofi but that’s why I
13 procedures you had performed as of March of 19977 13 need -- I’d like to ask the doctor to clanf¥.
14 A No, but we have a logbook that would list the 14 MS. POST: Objection to the form. If
15 number exactly. I don’t remember. 15 you know.
16 Okay. Let me ask it this way. Without making 16 THE WITNESS: The purpose of the
17 a wild guess, 1s there any way to reasonably estimate how 17 procedure was the same as any of m&loplc Lasik
18 many per month or per six months or per year you had 18 procedure: to relieve the patient of fhe
19 performed? 19 myopia, which made her dependent 151;011 glasses
20 A. Well, we had just started, as I said, in 20 or contact lenses, and in her case made her
21 December of ’96 -- was it "96? 21 absolutely blind and helpless without an
22 MS. POST: Your testimony was December 22 optical prosthesis.
23 of '95. 23 BY MR. ,KAH?ISSEN: o
4 THE WITNESS: '95, I'm sorry. Idon’t 24 Q. Okay. Was there any upper limit to the

Simpkins Court Reporting (215) 676-4921
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really remember numbers. Maybe a couple of
hundred but I'm not sure. I would have to get
you the accurate number if you need it.
BY MR. KAFRISSEN:

: Can you tell me, as an assistant, do you have
any recollection of what you actually did during this
specific procedure?

MS. POST: Not gﬁnerally.
THE WITNESS: Not generally?
BY MR. KAFRISSEN:
Q. Right. Not what you would normally do.
A I don’t recall this specific procedure.
Q..  Okay. Now let me ask you generallfr as an
assistant in a Lasik procedure in March of 1997, could

onu tell me generally what it is that you would be doing.

., Just standing by, observing; if one needed any
help with the operation of the laser, I would perhaps
help. I would follow orders. If I were told to do
anything to help retract the drape if the patient were
having trouble breathing or sometimes I may have operated
the foot pedals for the microkeratome, although I don’t
believe I did in this case, but I just stood by and
observed, primarily, see if I was needed.

Q. Okay. Now, prior to the performance of the
Simpkins Court Reporting (215) 676-4921
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nearsightedness as of 1997 in determining whether you
would operate on someone or not? P

MS. POST: Objection to form. He didn’t
operate, but I’ll allow him to testify as to
his considerations.
MS. NEWMAN: Objection. Go ahead. You
answer. y j
THE WITNESS: At that time Lasik was
being done up to about 25 diopters around the
worl% and, &erefore, there was no s ic
limit, but for the higher ones we tended to do
refractive lensectomy and for the lower ones,
e dictable ang dependable the higher you get
ictable and dependable the higher you get.
BY MRP KAFRISSEN:

81.3 o Okay. Were ylget;_ awtqre priog to surgery of what
tive refraction was:
- prﬁgerﬁém Objection. He doesn’t
remember.

MS. POST: Yeah. 3 : )
MR, KAFRISSEN: Well, it’s actually in
the records. <
f I}fllS. N}EWMAN: Well, I object. They speak
or themselves.
Simpkins Court Reporting (215) 676-4921
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1 MR. {ISSEN: That’s right, but what I 1 laser? :
2 want to know is he’s assisting in - the 2 A. _Yes. I might have been. I often, as part of
3 doctor is assisting in the surgery so now does 3 my ass:stm%; while the surgeon was doing one thmﬁl, I
4 he look at the preoperative refraction prior 4 might have been doing something else, and those other
3 to S%Erﬁ‘% 5 things might have included checking the laser beam for
6 1S. NEWMAN: That’s a different 6 the evenness of the beam, the fluence - that is, the
7 question. 7 amount of power of the beam, and the centration -- I'm
8 . MS. POST; Let me just - in 1997 was it 8 just -- yeah, yeah, the centration of the beam with the
9 his practice -- since he doesn’t remember this 9 Teticle of the microscope, yes. That would be part of
10 su%gry, was it his practice, when assisting, 10 the regarauon of the laser, and other things I might do
11 to look at the preoperative refraction? I’ 11 would be tg&JrEpalje the regular keratome, and that had to
12 let him answer that. 12 be assembled and inspected carefully. The blades have to
13 BY MR. KAFRISSEN: 13 be ins beforehand so I did those things to
14 Q. You can answer that. 14 facilitate the surgfavl. -
15 A, Well, I don’t know whether I always did, but I 15 Q.  Okay. me how you would help with
16 often would look at the notes on the patient to see what 16 cente of the beam. .
17 the patient’s preoperative refraction was. 17 A. ell, I would look through the microscrope and
18 Q. Okay. If you had a concern about the procedure 18 make -- and have the laser set to a six millimeter wide
19 being performed given the preoperative refraction, is 19 ablation, circle six millimeters, which should fall right
20 that something that it would be your standard practice 20 within one of the designated circles in the reticle in
21 and procedure to voice prior to the procedure being 21 the eyepiece in the microscrope, and then by adjusting
22 performed? 22 the turning mirror of the laser, sitting at the
23 A. Yes. 23 microscrope, I would make sure that the laser ablation
24 Q. Okay. Do you know whether you had a concern 24 fell exactly within the centration reticle so that b?j
Simpkins Court Reporting (2f5) 676-4921 impkins Court Reporting (215) 676-4921
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1 about Cheryl Fiorelli ‘having this procedure given her 1 centering the eye on a given point, the laser beam would
2 Rreoperatwe refraction? 2 be centered.
3 A, I don’t think I would have a concern. I don’t 3Q. Okay. Now, would the surgeon recenter the beam
4 think I did at that time, certainly, because we had -- I 4 or is it a process where both the surgeon and the
5 have done considerably %er than that procedure -- than 5 assistant center the beam? g :
6 that amount at that time wii verf'y good results; however, 6 A. No. It would be centered either for a given
7 because of the general reports of some people havin, 7 setting of the mterfvu distance of the
8 El;oblems with very high ones, we’re not doing them muc 8 microscrope, and 1 would leaye her mterplg}_)ﬂlary
9 higher than that now. 9 distance in there and just — it’s a monocular procedure.
10 Q. Much higher than what? 10 Using the eyepiece that has the reticle, the le =
11 A. Fifteen. 11 eyepiece, ] would see that the beam is centered within.
12 Q. Oh, okay. When you’re assisting in a 12 Q. Okay. There is an t‘.l§ht -- it’s actually a
13 procedure, do you do an independent evaluation of the 13 mne—paée document dated 3/20/97, that page one is the
14 ment prior to the surgery or is it the surgeon who 14 informed decision consent or refusal for - it’s
15 that? 15 basically the laser informed consent for the 3/20
16 A. No. The surgeon does that. 16 procedure, and on page eight there is a physician’s
17 ? en you’re assisting -- I’m just trying to 17 signature. Page nine is acfually a true/false quiz. Do
18 figure out exactly what goes on, but, I mean, is it 18 you see that?
19 essentially, when you’re an assistant, the first time you 19 A. Yes. . ;
20 come into contact with the procedure is when they’re 20 Oh . . Page eight, whose signature is at the
21 Rrepped and in the room? 21 physician’s signature?
22 A. That’s correct. 22 R That is my signature. !
23 MS. NEWMAN: Do you mean the person? 23 Q. Okay. And can you tell me how your signature
4 . MS. POST: The patient. 24 came to be on the physician’s signature for the informed
Simpkins Court Reporting (215) 676-4921 Simpkins Court Reporting (215) 676-4921
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1 MS. I:]/'JY:‘WMAN : You said the procedure. 1 consent document.
2 MR. KAFRISSEN: The patient. 2 A. The informed consent documents are presented to
3 MS. POST: Do you want to rephrase it. 3 the patient and given the patient to take home and read,
4 . MR. KAFRISSEN: Let me rep%:ase it so 4 usually, and after the patient returns, one of the :
5 it’s clear, 5 doctors is asked to sign the form. I probably signed it
6 BY MR. KAFRISSEN: 6 on the day of surgery because there was no signature
7 Q. The first time, as an assistant, that you 7 there so I signed it, meaning that I had approved the
8 really come into contact with the . person is when they are 8 fact that the patient had read and initialed everythin gdoes
9 prepped and in the surgical area? 9 Q. Okay. The fact that you have signed it
10 MS. POST: The patient. 10 that indicate, as a matter of practice, that you que
11 MR. KAFRISSEN: The patient. 11 reviewed the consent form with the patient and explained
12 THE WITNESS: Yes. 12 the risks and alternatives to the procedure? :
13 BY MR. KAFRISSEN: 13 A. No. It means that some physician has but it
14 Q. Are you aware of any calculation being made 14 could be either of us. : .
15 prior to surgery with relalgard to how much corneal tissue 15 Q. Okag. Do you have any recollection of having
16 was to be remaining following the procedure? 16 gone through the risks of the procedure or alternatives
17 A. I am not. 3 17 %o this procedure with Cheryl Fiorelli? :
18 (% Is there anything in the records that indicates 18 A. ‘No. I have no recollection. That doesn’t mean
19 that any[ such calculation was made that you’ve seen? 19 that I might not have discussed it with her if she had
20 A. didn’t notice, but, again, I haven’t gone, 20 been in the office. I don’t recall. %
21 through the records very ca.reigu]ly but I didn"t notice. 21 Qbo Okay. There is a note on the operative form
22 Tdon’t recall seeing any. 22 about the laser keratome stopping on its forward and its
23 Q. With regard to the March 20, 1997 procedure, as 23 backward pass.
24 an assistant, are you involved in the centerin. é of the 24 A. Yes, .
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Q. Do you have any recollection of that having
happened?
A. No.
Can you tell me what significance, if any, the

act that the keratome is recorded as having stopped
three-quarters of the way on forward and one-quarter of
the way on g/lig bﬁti'_gkward asso?b
; ¥ jection to form.
MS. POST: You can"answer.
THE WITNESS: The significance is that
the microkeratome that was in use at that
time, and is still in use gretty widely, had a
gear system which could sometimes ﬁang up
momentarily, and if the laser hesitates, it
could creaté some unevenness in the cut making
the corneal flap. The significance here is
that it stopped toward -- I don’t know -- the
three-quarters was recorded either by the
nurse or the optomestrist who was assisting,
who obviously couldn’t be looking in the
microscrope, but it looked to them as if it
hesitated when it was pretty well through the
pass, and, therefore it would have no
significance realg except to, gcm know, we
impkins Couri Reporting (215) 676-4921
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preparing the microkeratome. In terms of the performance
of the procedure and the post-op, is there anything that
you as an assistant do?
MSti It’(ggT: When ydm: say pogt—op, yg;g
mean tha as opposed to a post-op visit?
MR. KA]!RISS%%: Right.pMea:?ing in the
Operatin%oom after the procedure ends.
MS. POST: Oka

THE WITNESS: yThe rocedure is in the
hands of the surgeon and there isn’t much the
assistant does except observe and be there to
be called upon should there be any problems.
Mostly, we’re concerned about mechanical
Emblems laser (Prqblems, that might need a

and, buf, no, during the actual procedure
itself, there’s nothing the assistant would do
but stand bS‘l’ZN 3
gY MR.OKAFRJS 3
A Perhgps pass an instrument to the surgeon if
the surgeon needed an instrument.
At any time did you become aware that the March

20 procedure was decentered?
MS. POST: Objection to form. You can

Simpkins Court Reporting (215) 676-4921
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note everything that happens in the procedure.
No clinical si . 1cance.pp ’
BY MR. KAFRISSEN:
, Okaal. During the course of your treatment of
-heryl and the course of your follow-up visits for her
right eye, did you ever record an irregular astigmatism

in her right I&IS‘E?POST e
; :_On his visits with her?
MR. KAFRISSEN: Right.
THE WITNESS: I don’t recall that. I’d
have to look through all the records again. 1
don’t recall ever -- I don’t recall there
bemF an m?:%ular astigmatism. This would be
partly a function of the par tofogra hy. That
would be the only way we ?d tell if
there’s irregular as atism. ‘As I recall,
:talllze :gpogﬁaph)tfhlo?ks wl(:lndert‘ul.t tlhd?ll’t see
mg here that would suggest that.
BY MR. IEAFlﬁSSEN: e
Q. Okay. Are ryou_ reviewing them?
A.  Yes, Iam. I'm just looking to see whether
there’s anything that I would have noted with regard to
any kind of astigmatism, irregular or otherwise. No, I
don’t have anyth m%that I can see here.
o]
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answer.

THE WITNESS: 1 must say that
decentration is a relative thm_%. Everybody
is somewhat decentered and it’s a question of
whether it’s clinically decentered or not.
Very seldom are we utterly on zero, but from
what I could see looking at the topographies,
1 would saz the centration here was not bad,
pretty good, particularly looking at the
subtraction tup(}%raﬂh that shows what
Fiorelli’s cornea lIoo ei like before and after
and then su_btractmﬁ:t. From what I can see
right here, it looks like a target to me.

It’s quite centered.
BY MR. KAFRISSEN:
Q. Can you show me which page you’re referring to?
A. ‘This was the May 12 tg[[ﬁ)gra hy. There’s a
subtraction done on that date. The other dates there’s
no subtraction that I can see but there may be some.

There’s quite a few tofpog;aphxes-
. ou were referring to one --

A. This is the page.

%. Oh, it’s a May 12, 1997, number one. There are

three
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1. &) Okay. Can the keratome stopping and the 1 A. That’s before, after and subtracted. The upper
2 procedure hemg continued cause an irregular astigmatism? 2 one is prior; the lower one is that date, and the one on
3 MS5. NEWMAN: Objection. 3 the left is the computer subtracting them to show exactly
4 . MS. POST: Objection to form. At what 4 what was done. This shows exactly how thick the corneal
5 point durmgl the pass and it’s on the forward 5 area taken out was and exactly how much was taken out
6 or backward pass? Are you talking under these 6 each position.
3 circumstances where it’s noted to be 7 Q. Okay. Now, after the March 21st surgery --
8 three-quarters of the way through? 8 MS. POST: March 20th.
9 . KAFRISSEN: Yes. 9 BY MR. KAFRISSEN: : ;
10 . MS. NEWMAN: I would object to the form 10 Q. -- March 20th surﬁery it looked like you had
11 as including three-quarters of the way through 11 seen Miss Fiorelli on the 21st for her first post-op
12 measurement because there’s been testimony 12 visit; is that right?
12 S P OST With 1 d 8 o her on the 21st
o : With that in mind. 14 Q. : when you saw her on the 21st, can
15 BY MR. KAFRISSEN: 15 ?ou tell me . well, tell me 'rvhat you did first.
16 Q. With what is written here. 16 A. I examined her under the slittamp. I puta
10 A& If the keratome would hesitate within the 17 drop of fluorozene <TPHRAOQU-R> seen in to see if the
18 center of the pupil. it could affect the vision, whether 18 edges of the ablation were staining, the edges of the
19 it would be irregular astigmatism or not. If it 19 flap were staining.
20 hesitates outside of the pupillary area, it would have no 20 g And wl_lﬂy would you do that?
21 effect at all. ; 21 A, To see if the flap had obtained a good
# a6 A Okay. You had described the different things 22 adherence. : ;
23 that you may do as an assistant prior to the procedure in 23 And what did you find for that?
24 terms of the centering the beam, the yower of the beam 24 Everything looked fine.
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1 Q. And wha_‘t%lse did you do? 1 you’re referrin % 1S the one —

2 A, My technician measured her vision and that’s - Of 5/12797.

3 about all. Let me look at the original record also to be ) MS. NEWMAN: And when you say that some

4 sure there isn’t an ing else. Yes, that's all. 4 of it might be as a result of her not looking

3 E‘v’er}’thl%ﬁ looked perfect. I told her to come back. 5 at the centration beam... ;

6 Q. at was my next question: How was she doing? 6 THE WITNESS: That’s possible also.

7 Did you do any refraction that day? 7 .MS. NEWMAN: ...are you referring to the

8 A. I doubtit. No. We never refract on the first 8 Plaintiff, to Miss Fiorelli? ¥

9 day. There was an automated refraction and I'm not sure 9 ~ THE WITNESS: Yes, I'm referring
10 which date that was. No. I didn’t personally refract 10 strictly to the Plaintiff. There are two
11 her. I’'m not sure whether that automated reﬁ‘acﬁon 0€es 11 factors in centration which maybe I didn’t
12 with that date or the one after, 3probably the one after. 12 make clear.

LS; AQ v}‘Vlm:h would be the 3/24? H BY MR. I{kz:FRISSEN:
i es. : .
15 8 What you saw on that day -- are the results 15 A. I canysee that the laser is centered, and that
16 that you saw what you would expect to see the day after 16 means that the ablation will be El_aced exactly where the
17 the procedure was performed? 17 surgeon aims it, but then Miss Fiorelli, or whatever
18 A. Yes. 18 patient is I there, has to be looking directly at the
19 (ﬁ . Did you note at that point any decentration of 19 Bxation i t, which is located in the center of the
20 the right eye? 20 ablation beam, and if she is not looking right at the
a1 A There was no way I would have known it if there 21 light, then she might get some decentration anyhow, and
22 had been one. Ididn’t note anything. The eye looked 22 we instruct every patient very carefully to look exactly
%Z {ine but t]I;te only way we could tell gecentm ion would be %3 a(a)t the hg(]?)tka
opography. g : :
Sylmphns Court Reporting (215) 676-4921 Sim{:&kius Court Reporting (215) 676-4921
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% % th? Okay. T}% topography was next done on the % aA]l And mos‘ivgf them follow instructions but not

3 A I should have brought the original records. 3 4. Is there any indication in the record or in the

4 It's very difficult to give — I can give some opinions 4 notes that Cheryl was not lool at the light?

5 on them but without the color -- 5 A. There’s no way we could know. We have to tell

6 MS. POST: Since you didn’t see her on 6 her what to do and then we can only tell by the

7 the 24th, I think we have to wait for a 7 topography whether her optical axis was indeed lined up

8 question. 8 with the laser beam center.

9 THE WITNESS: Right. 9 Q. Okay. Now, did you note on March 21 that there
10 BY MR. KAFRISSEN: 10 was any t}ﬁﬁree of overcorrection? :

11 (i . This is what I have been provided. There’s two 11 A. I didn’t make a note of it but there is
12 shots, it looks like, of the 3/24/97 topography? 12 expected to be a degree of overcorrection, especially
13 A Yes. These are two different kinds of 13 with such a high correction. ;
14 tQ"-‘POgl‘aPh:g- 14 Q. What, given the high correction, would you
15 Q. you tell me what they are. 15 expect to be an acceptable degree of overcorrection?
16 A. e one on the left is an elevation map, which 16 A. It varies. There is no acceptable degree for
17 tells the relative height of the cornea, and the one on 17 the first few days or even the first few weeks. Everyone
18 right is a curvature map, which measures the degree 18 is overco , and usually we don’t even measuré the
19 of curvature in different parts of the cornea. It is 19 refraction immediately after. We let things simmer down
20 derived from the elevation. Itis a secondary 20 for a few weeks. !
21 derivation. 21 Q. kay. After a few weeks, is there an amount of
22 Q. And do those show the decentration? 22 overcorrection which continues to be acceptable?
43 A. They show -- the ablation shows some 23 Well, we would like, ultimately, her over-
4 decentration, a small amount, yes 24 correction to be within a diopter or so, but it might
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1 MS. NEWMAN: What date are you on? 1 take as long as three months. At the end of three

2 MR. KAFRISSEN: The 3/24/97 topography. 2 months, we would feel she’s overcorrected if she is

3 THE WITNESS: I must make clear 3 significantly hyperoptic more than the diopter.

4 something. There is a difference between 4 Q. Can you tell me what is the cause or causes of

5 decentration of the laser ablation and pre- 5 overcorrection in a Lasik pr ure? o

6 em%mﬁtﬁlanues of the cornea. 6 A. There are many possible causes. The humidity

7 BY MR. KAFRISSEN: 7 level of the room could vary and if there’s evaporation,

g8 Q. Okay. 8 the cornea becomes more compact and you get over-

9 A, Andthis g;cture done the next day shows the 9 correction. Our nomograms, on which we base the amount
10 net interaction of the laser and the cornea. In other 10 of correction to be done, are based on averages: average
11" words, if she had pre-existing irregularity, that might 11 amount of humidity and average length of time. And
12 show some decentration even if the laser centration was 12 the flap is left open an excessively long time, there
13 35501111‘316 rfect. 13 will be more drying and that can give you overcorrection.
14 Q. Sy Are you aware of any pre-existing 14 And some peoﬁe’s tissue varies. Everyone’s varies,

15 irregularity? 15 ac , and some A)eople just have more tissue ablated

16 A. Yes. Her cornea was not a billiard ball, so to 16 than q&:e_r people, depending &nmanly on the hydration

17 speak, prior to surgery. It had some irregularity, and I 17 of their tissue, but there are other reasons. Somie

18 have a feeling that while some of this decentration may 18 ple react more and some less. This is an average.

19 be from her not looking at exactly the right centration 19 %ﬂ Okay. Can the removal of too much tissue by

20 point, most of it is probably due to her own pre-existing 20 the surgeon result in overcorrection? :

21 corneal status, since the subtraction picture here shows 21 emoval of too much tissue is the cause of the

22 excellent centration of the laser beam itself with her 22 overcorrection. In other words, drying allows too much

23 optical axis. 23 tissue to be removed if the laser beam is stronger than

24 %D And just tell me which -- the subtraction 24 it should be, that would allow too much tissue. That
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would be the causg)f overcorrection.

5 Okay. When you saw Cheryl on the 21st, did she

have anf visual effects that you noted?

A. don’t know what you mean by "effects.”

Q. Halos, starbursts, :

o 3 wouldn't have asked. On the first day it
doesn’t make any difference. The first day I would
expect her vision to be poor, her to have some over-
correction. Good vision doesn’t usually come up well
especially in someone in this high amount of myopia, for
several weeks.

5 Okay. Let me just go back to that for one
second. When you talk about the vision, if she had
r?orted halos and/or starbursts or any of these visual
effects over the first few weeks, is that something that
you would have expected to be normal following this
surgery?

A. Yes.

Q. Okay. Now, when did you next see Cheryl?

A. According to the record that I have here, it

was on Mgg 16.

Q. Did you -- in looking at the Surgery Center

record, I couldn’t see anything in the 20 surgery

on the left eye. There was a lensectomy done on the 27
Simpkins Court Reporting (215) 676-4921
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a lens which we could perfectly sterilely place in a lens
injector and put the lens injector into a small incision,
which was so small it didn’t require sumrm%l, and mgect
it directly into the eye. Other lenses would have to be
contaminated by the conjunctival bacterial flora. In
other words, there was more risk of infection, for one.
We’d have to make a larger incision, which would induce
astigmatism. This lens could be injected through a tiny
three millimeter incision, which did not create
astigmatism and which did not require suturing and
therefore left the patient more comfortable an >
eliminating the astigmatism of suturing and the various
risks accompaning suturing also. These were the reasons
we used that lens at that time.

y.
A. We used many hundreds of them.
2. When did that lens come into use? :
- 1 don’t know the exact date when it came into
general use. I can tell c?rou when we began usmgklt. I
made a note of that and I'm going to have to look up my
note.

Q. Okay.
A. It’s a Bausch & Lomb lens, the C-10-UB. The

first ones we put in were in September of 1995.
Simpkins Court Reporting (215) 676-4921
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N

1 of March. Did %{l have anything to do, either assisting 1 8 And have you continued usinrg that lens or did

2 or plannmg, re-op, post-op, anﬁhing to do with the 2 there come a time when you stopped? !

3 March 27, surgery? 3 A. No. There was an improved model which became

4 A Not to m_ly recollection. 4 available in May of 97 called the C-11, and we switched
5 Q. _ Okay. a look at the records, do you see 5 to that, and then in June of *98 there was a further

6 any indication in the records that you had anything to do 6 improvement called the LI-6IU - LI-61U, excuse me.

7 with that surgery? i S. NEWMAN: What was that date?

8 A. No. 8 THE WITNESS: June of '98. And that’s

9 Q. . Okay. Now, do you have any recollection of 9 the lens that we’re currently using for most
10 having discussed the lensectomy with Cheryl Fiorelli at 10 cases now. All of these are foldable silicone
H %uy tlm?qpnor to the surgery? {71_ lenses which can be injected through a small

. 0. incision.

13 g Do you have any recollection of havin 13 MS. NEWMAN: And was the lens that was
14 ssed the performance of a lensectomy W‘lﬁl Doctor 14 inserted in the Plaintiff a foldable --
15 Nevyas-Wallace prior to March 27? 15 THE WITNESS: The Plamntiff had a C-10.
16 A. I have no recollection today, no. 16 MS. NEWMAN: Is that a foldable lens
17 Q. Do you know why Doctor Nevyas-Wallace was 17 that can be -- =
18 performinga lensectomy on the left eye rather than a 18 THE WITNESS: Oh, yes, foldable silicone
19 Lasik procedure on the right -- that was done on the 19 lens that was injected through a small
20 right eye? St 20 incision.
21 MS. NEWMAN: Objection. 21 MS. NEWMAN: Thank you. =
22 MS. POST: Wait, wait. Do you want to 22 THE WITNESS: A self-sealing incision.
23 know why at the time if he knew why? 23 BY MR. KAFRISSEN:

4 . MR. kAFR]SSEN: Yeah. 24 Q. Are all three of these lenses that you’ve

Simpkins Court Reporting (215) 676-4921 Simpkins Court Reporting (215) 676-4921
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1 MS. : Okay. Did you know why in 1 mentioned plate lenses? b g

2 19972 2 A. No. The first two are. The third is a three-

3 THE WITNESS: At that time she may have 3 piece lens. ¥ i .

4 mentioned it to me but I don’t recall. I can 4 & Can you tell me what difference, if any, is

5 speculate reasons, but that would be my 5 there between the C-10 and C-11?

6 mulajmn_ at this point. I don’t recall 6 A. The C-11 has larger fixation holes to allow

7 ussing it. 7 tissue to grow through to stabilize it in place so that

8 BY MR. SEN: 8 there wm%ld be less likelihood of it becoming decentered

9 Q. Oka‘yib Do you know why the Ieusectomﬁlon the 9 later on as a result of contraction of the capsula bag.
10 left eye was done séven days after the Lasik on the right 10 Q. Do you know whether any attempt was made prior
11 eye? 11 to the March 27th procedure to fit Cheryl with a contact
12 A. Well, from the record, I gather the patient was 12 lens in the left eye? X
13 unhappy with the imbalance now and wanted to get 13 A. I think she had been wearing contact lenses
14 something done on the other eye, and why it was done as a 14 prior to surgery, unless I'm mistaken. Again, I hadn’t
15 lensectomy rather as a Lasik, I could give you my 15 freated her before. 1 thought she had been and that she
16 assumptions but I don’t recall discussing it. 16 was dissatisfied and un_hapgy with beén%g dependent upon
17 qa Okay. Do you know why a plate lens, a silicone 17 her contact lenses. I didn’t see her before.

18 R te lens was used’in the March ’97 left eye procedure? 18 S. POST: You weren’t involved —

19 A. For the same reason we were using silicone 19 MR. KAFRISSEN: That’s fine.
20 plate lenses of that variety for all of our cataract 20 MS. NEWMAN: Off the record.
21 procedures, or at least for the majority of them at that 21 (Discussion held off the record.)
22 time: namely, that it was the most advanced lens at the 22 s s
23 time. It allowed us to avoid certain types of = | 23 (A break was taken at this time.)

ections since 1t was 24 s

contamination which could lead to
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BY MR. KAFRISSEN:

70
Nevf!as, M.D,
suffered. I don’t think there’s been any

1 1
2 Q. We were just talking about different lgpes of 2 foundation as to how long he was involved in
3 lenses. Let me jqut 0 backgone second to the3/20 3 the care, and I think thag your symptoms are
4 evmcedure where we had talked about the decentration. 4 still overly broad. If you want 0 ask him if
3 Would you agree with me that if the lens is not over the 5 not cent it could result in starbursts,
G center of the cornea, that you can create the visual 6 okay, but I would still object otherwise.
7 problems that Chermrﬁﬂi ultimately suffered from? Z Y\iR KAFRISSEN: Okay.
8 MS. NE : Objection. 8 BY MR. KAFRISSEN:
9 . _MS. POST: No. Objection. Il 9 9& You had said, Doctor, that you had -- my
10 Instruct him not to answer. 10 characterization of what ou said about the role of the
11 MR. KAFRISSEN: Why? 11 assistant in the 3/20 Lasi ht have been with regard
12 .. MS. POST: He wasn’t involved in it. He 12 to centration was incorrect. Can you tell me how?
13 didn’t do it and you’re asking him to 13 A. Because you said centering the procedure. I
14 speculate on causation. You're also askin 14 had nothing to do with centering the procedure. I might
15 him to speculate to the problems that she had 15 have lined up the reticle in the f_ﬁ:plece with the point
16 $0 - 16 where the laser beam strikes. That would center the
17 MS. NEWMAN: That’s my objection. 17 laser. That has nothing to do with centering the-
18 There’s been no testimon; arding what her 18 procedure itself except to say that there would be no
19 current condition is, and 1 don’t think his 19 gecentration because of the [aser itself.
20 office is even aware of what her current 20 Q. If the laser was properly centered?
21 condition is or what her injuries were; 23 A Yes. If I had properly centered the ablation
22 therefore, he can’t talk about what could or 22 with the reticle, and I could do that or Doctor Sterling,
23 couldn’t cause -- 23 who works as a technician with us who’s an optometrist,
24 . . KAFRISSEN: Well, the doctor knows 24 could do 1t and Doctor Anita Wallace could have done it.
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1 from his récords and from the treatment 1 It’s a simple oce‘gure. I could train any technician to
2 thereafter what the yisual problems Cheryl 2 doitin outptrhree minutes, but that is the centration
3 experienced after this surge:l-iv were, after the 3 of the beam, That’s like saying that one would true in a
4 Lasik, because they treated her for the next 4 rifle site and therefore blame missing the target on the
5 irear and a half for these different problems, 5 fact that the rifle had not been trued. That’s possible,
6 he starbursts and halos, so he is familiar. 6 but with the truest nifle you can miss if you’re not a
g I didn’t p]:lt in her c:lrrendtl Pmb&eglas as — 5 g good shotlor if ﬁ:g téara%:tl happens to be a mggmg
meaning her current condition into the target, so I think tha Ogy 1s more accurate.,
9 question. And the doctor testified that he S Q" “Okay. So with regard 10 what | had asked,
10 assisted in the Lasik surgery and that, as an 10 would you agree then that if the laser -- if you, as
11 assistant, he actually might have been the one 11 assistant, had centered the laser and it was not over the
12 who did center the procedure, 12 center of the cornea when you centered it, could you
13 MS. POST: That’s -- you’re talking 13 create the visual problems enced by Cheryl of the
14 about two different eg&;. 14 starbursts and the halos and the double vision?
15 MR. SSEN: No, no. I’m talking 15 MS. POST: 1 will object and instruct
16 about the March 20 Lasik. 16 him not to answer because he didn’t say that
17 MS. POST: No. You’re misconstruing his 17 he centered the laser over the cornea. That’s
18 testimony as to what his involvement with 18 not his testimony. He wasn’t -- first of all,
%g cecxtlutglatmn of the ltsilsers‘as.opp%st(el:l to the % g you’re assuming t]{:lat he did and hetlllaas no!
a S and cen of the laser, so recollection; second, you’re mix e apples
21 I-- az_ld:lggelfy, he did assist but his g 21 and oranges. His te’s¥imony was%t thaP Be
22 assisting urmgsthe procedure itself was 22 centered the laser over the cornea. In fact,
23 merely as an observer and to be on-hand to 23 that’s the exact opposite of what he just said
4 help if needed so... 24 -- of what he just explained.
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1 MR. KAFRISSEN: That's not what he 1 THE WITNESS: That's true, I centered
2 testified to. 2 it over a piece of fax paper on which I had
3 MS. POST: That’s exactly what he 3 made a mark with the laser and then seen that
4 testified to. 4 when the laser makes its mark, that that mark
5 MR. KAFRISSEN: What he testified to is 5 is centered within the reticie of the eyepiece
6 that he couldn’t recall exactly what he did 6 with no patient on the table or in thé room.
7 durmE this surgery but here are the thm%s' 7 BY MR. KAFRESSEN: :
8 that the doctor normally does as an assistant. 8 Q. Okay. There I misunderstood you.
9 THE WITNESS: I'must take exception. 9 lg it then the surgeon who then centers
10 These are things I might have done as an 10 the laser with regard to when the patient is on the
11 assistant. Other people might have done them 11 table? ; :
12 too. 12 A. Yes. And the patient centers the laser with
13 MR. KAFRISSEN: And one of the things 13 regard to her own visual axis.
14 the doctor testified that he migrht have done 14 Q. Okay. If the laser is not centered on the
15 as an assistant - in fact, one of the first 15 cornea, can that result in the visual problems that
16 things that he testified 0 is to help with 16 Cheryl Fiorelli suffered after the surgery? 3
17 centering the procedure, look through the 17 MS. POST: Objection and instruct him
18 microscope, set it to a six millimeter wide 18 not to answer the guestlm_:. ;
19 ablation, et cetera. 19 MS. NE : Objection. ¢
20 MS. POST: And his testimony -- no, 20 MS. POST: Don’t answer the question.
21 you’re misconstruing his testimony, 21 MR. KAFRISSEN: Okay.
22 THE WITNESS: That’s not what I said. 22 BY MR. KAFRISSEN: :
23 MS. NEWMAN: 1 still object regarding 23 Q. The next time that you saw Cheryl in the office
24 the broadness of what Cheryl i"‘iorei]x 24 was May 16. According to the records from the Surgery
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Institute, May 15, 1997, there was a procedure done,
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1 1 the Lasik enhancement, can a Lasik enhancement be used to

2 which was a Lasik enhancement done of the right eye, and 2 correct decentration?

3 in those records it looked like you were listed on the 3 A. es. . : "

4 intraoperative form as the assistant and also had been 4 Q. And is a Lasik effective for correcting

5 the physician’s signature on the patient’s statement of 5 decentration? : : :

6 acceptance and understanding. 6 A. Depends how it’s done. We're still working on

7 Right. I can see that. Let me see this. Yes. 7 it. There is not a perfect way of doing that yet, but

8 Q. And with regard to the May 15 procedure, do you 8 hopefully we're _gem.ntg closer. By increments we have

9 have any independent recollection of Baving assisted in 9 developéd techniques to help remedy decentrations. This
10 that procedure? 10 is a common problem. Also Lasik enhancements can help
11 A. No. 11 remedy refractive errors.
12 Q. Do you know why that procedure was being 12 Q. Was this Lasik enhancement on May 15, to your
13 performed, the l\gg 15, I997 procedure? 13 knowledlge, being used to correct a refractive error?
14 MS. POST: Did he know at the time? 14 A. do not know.
15 MR. KAFRISSEN: Yes. 15 Q. Was there anything that you’re aware of that
16 THE WITNESS: To try to correct the 16 went other than as you would have expected it to go
17 physical corneal structure to recenter or 17 during the procedure of 5/15? =
18 whatever Doctor Wallace felt was necessary to 18 A. No. 2 ;
19 get her sem%)etter. 19 Q. Is there anything from your review of the
20 BY MR. KAFRISSEN: 20 records that indicates that somethmé’dld not go as you
21 Q. And was Doctor Nevyas-Wallace the primary 21 would have expected it to go on 5/15?
22 surgeon for that procedure? 22 A. No.
23 A. Yes. 23 g Now, the next time that you saw Cheryl was on
24 Q. And can you tell me, in your role as an 24 5716, 1 think you told us, and was that at the office?
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4 the situation was and what shé had planned

assistant - this was a Lasik enhancement is my
Rnderst%,ndmg; is that correct?

F es.
Q. . And can you tell me what would your role have

A. Exactly the same as with a Lasik. Stand by in
case | was needed or to help facilitate things.

Okaz.
G D% v o et Chsd v i
A ou know whether was ha an
mualeffecf‘;intermsot‘halos,star ursts, glare y

€ g
effects in her right eye prior to the May 15 enhancement?
A. I woulﬁh assume it since usuaﬁy we don’t
enhance unless there’s a reason.

; kay. Can you tell me did you determine the
cause of those visual effects prior to assisting in the
May 15, 1997 su;‘ligery? ]

A. " o. I hadn’t seen her since the date after her
5revxous surgery. :

: Ha Ni;ou ever discussed her between the
surgery and { 15 surgery with Doctor Nevyas Wallace?
A. Probab ly there was some discussion but I don’t
recall. Most likely, Doctor Nevyas-Wallace toldbme Iw(]j:at

ut I don’t
Simpkins Court Reporting (215) 676-4921
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Yes.
And on 5/16, can you tell us what you did.
I examined her. ety
And tell us what you found on your examination.
; Her cornea looked good; her flap was in good
position; her vision was good. I had her continue drops
and come back.

7 Did you evaluate Cheryl’s left eye on the day
that you saw her? )
A. I'm sure I looked at it.
% ,97?Was the right eye still decentered as of May

o g

A. As I told you, I have no idea. [ cannot tell
decentration of the ablation or decentration of anything
of the cornea, whether it’s from the ablation or not,
Withé)c‘,lt doigg topography, whch:}ilI aql.;g not do an‘:!c.;.la \tvould
not do one stoperative. mention as
far as I can se{ %mlt)ﬁe record, I did not dilate her
pupil so I did not evaluate the position of the
intraocular lens except as could be seen through the non-
dilated pupil, and as of that, it looked fine.

Vgas the right eye still overcorrected as of the

POPO>

3 May 16th visit?
A.

I did not refract her. I don’t know.
Simpkins Court Reporting (215) 676-4921
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She may have mentioned it to

me, but she is quite ex
monitor each thing she does. In fact, she’s gota
national and international reputation particularly in the

78
Neygas, M.D. 5 .
Q. Okay. Did you record any visual effects in the
Eft or right eyr;es?

Q. Meaniflg halo, glare, starburstsﬁadouhle vision.
Vi

1 1
2 2
i 3
4
5 interpretation of elevation topographies. LN You mean a history, no. I don’t have anything
6 Q. 5 Now, in the 5/15 sl?l?ggery?, the risk form, which 6 down here of a history so?guess_I didn’t ask her.
7 is the patient’s statement of acceptance and 7 Q. The lensectomy, to tell if the left eye was
8 understan , is that your signature at the bottom 8 decentered, would you also need to phy to do that?
9 right-hand corner of that? 9 A, No. It has nothing to do with the cornea.
10 Yes. 10 Q. Okay. Were you -- did you have any opinion as
114 And do you know how you came to be the one to 11 to whether, as of May 16, 1997, the left eye that had the
12 sign that form? 12 lensectomy was decentered? .
13 A. I think as part of the assistant, I signed 13 A You're talk.;g about whether the implant was
14 forms since we were both there together and I was signin 14 decentered as opposed to anything else?
15 that indeed the patient had been presented the form, had 15 Q. Right. o ; :
16 Eone through it and had signed herself to show that she 16 A. No, I have no opinion. I didn’t dilate the
17 had read it. 17 pupil, but if it had been SI%m,ﬁcantly decentered, 1
18 Q. Do you know whether you went over the specific 18 would have seen it without dilating the pupil, so it
19 risks and/or available alternatives to this procedure 19 couldn’t have been much, if atall.”
20 with-- 20 Now, when was the next time that you saw
21k I did not. 21 eryl?
22.0. Do you know who did? 22 A. I have 5/27 here.
23 A. Doctor Anita Nevyas-Wallace. 23 2 Okay. And what did ﬁou do on 5/27?
24 Q. With regard to the May 15 procedure, which was 24 I examined her with a s r.lamg That’s all.
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1 Q. And how was she doing, or what was your 1 degree of decentration in Cheryl’s right eye?
2 assessment? 2 2 A. There was a lesser degree of overcorrection.
3 A She was improving and recovering from surgery. 3 The hyperopia had been decreasmé. As far as the
4 She had been, I gathered from the note here, sent back by 4 decentration, this is a little arguable because Anita had
5 Doctor Signarito, who had seen her because of some 5 noted the decentration as being around a half a
6 fluorozene stamm% of her right cornea, and when I 6 millimeter and I’'m not sure that’s a very significant
7 examined her, I felt it was insignificant, a few dots of 7 decentration. She was trying for perfection here the
8 staining, which was not c]im'cafly significant, except 8 best she could, but in my experience, decentration of
9 that she may have had some degree of dry eye, which 9 less than eight-tenths of a mﬁmeter doesn’t show up as
10 everybody gets after a Lasik procedure, and I told her to 10 causing much trouble. 5
11 use artificial tears more often. 11 Q. When you say show up as causing much trouble...
12 Q. . And what significance, if any, would there be 12 A.  Halos and visual disturbance and decreased
13 to staining on the cornea? 13 vision, but it varies. It varies from patient to |
14 A. t the eye is dxa( 14 patient. Some patients have excellent vision with what
15 (ﬁ As of the May 27, 1997 visit, had you evaluated 15 E)oks like a fairly large decentration and other patients
}g the ﬁlucc_ess tof elgher procedure that had béen performed %g have complaints ‘with very good centration. It’s not 100
on the ri L rcent. i
18 A. m negt sure what you mean by evaluate success. 18 Q. Okay. During the course of this procedure on
20 0" Gkcay. “With rogard to the It everog of My | 20 ofher tHan g you would ave expected it 10 g07 - 0
3 . Wi 0 the left eye, as o other than as you would have i ?
31 77, 1997, what was your assessment? - i 21 . POST: Well, since he doesu’t recall
22 A. I have nothing there except that it looked 22 the procedure, do qyou want to know whether
23 normal. I didn’t note any abnormalities. I would have 23 it’s 1n the records? .
24 noted abnormalities. 24 MR. KAFRISSEN: Well, ’'m éom‘éto ask
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80
Nevaqu, M.D. Nevyas, M.D. |
1 (ﬁ And would it be your practice and procedure if 1 that next. ‘I just want it to be clear.
2 there were complaints about halos or visual effects that 2 THE WI&NESS: 1 would usually remember
3 you would have recorded T 3 if there were a problem. When things go
4 If I had asked, but I might not have because I 4 routinely, I don’t recall, and I think this
5 was mainly following the physical state of the eyes, and 5 went routm%&therefore.
6 Doctor Anita Wallace was spending more time and following 6 BY MR. KAFRISSEN: ¥ ¥
7 more closely. 7 Q. And then just to clarify the other tl.nn%l your
8 Q.  Okay. Now, the next time I have you seeing the 8 aitorney just had raised, is there anything in the
9 gauent is acfually du another Lasik enhancement on 9 records that you have reviewed that leads you to believe
10 July 10, and that would be as an assistant on a 7/10/97 10 that the July10 operation went other than as you
11 enhancement. Do you have any recollection of seeing 11 expected it fo go?
12 Cheryl Fiorelli between May 27 and the July 10 procedure? 12 A. No. : £
%3 3 ][Elhq;\;?en (l)\&ay 27hand ngg l'i)d?l et ﬁ Q. Oléa . Nog, this 0pl(.etrat|:)hn, tll;e July 10 ;
. . Or anything that indicates that you saw operation, did you any part in the informed consen
15 her in the rds. P 4 15 ogeexplanatiog of risks an alternatives?
16 A. I don’t recall the visits. They are recorded 16 A. I don’t recall. I certainly didn’t play a part
17 in the records. I don’t have any specific recollection 17 in explanation of risks. I might have signed the form.
18 of the visits themselves except I remember the patient. 18 I don’t know if it’s around, but whichever of us was
19 Q. Okay. From the records what it looked like is 19 handy, we worked to%eﬂ:nqr, and on my patients, she
20 that from May 27, the next time that you saw Cheryl was 20 assnséd and on hers, I assisted, and, therefore, we did
21 when you assisted in a Lasik enhancement done July 10 on 21 whatever we could to expedite thm%s, for each other. I
22 the right eye at the Surgery Institute, 22 might have signed something but I did not have a
23 A. That’s right. 23 discussion with the patient, which would have taken place
4 Q. And let me ask you this. Looking at the 24 during office visits. j
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1 S.ur%erﬁ Institute record from July 10, 1997, you were 1 Q, Do you have any recollection of any discussions
2 listed there as the assistant. Was your role in that 2 with Doctor Nevyas-W prior to the performance of
3 surgery as the assistant any different than your role as 3 the July 10 procédure concerning Cheryl’s condition and
g in assmtlé}nt in the prior Lasik or Lasik enhancement? g ?e procedN ure to be performed? o
. 0. ", 0.
6 Qh Do you know why the procedure was being done, 6 g Now, when did you next see Cheryl?
7 why another enhancement was being done on July 10, 1997 7 A After what date?
8 on Cheryl’s r:%gt eye? 8 MS. POST: After the 10th.
9 A. . To try to optimize her vision, because she had 9 THE WITNESS: I saw her on the 11th.
10 complaints. 10 BY MR. KAFRISSEN: 5 ;
11 Q. The preoperative -- does your handwriting 11 Q. I wanted to go back to one thing I missed.
12 appear anywhere on the operative — intraoperative form? 12 There is a patient statement of acceptance and
13 A No. 13 understanding attached to the 7/10 visit. Is that your
14 Q.  Okay. Do you know who provided the pre- 14 signature in the bottom right corner?
15 operative diagnosis on that day? 15 A. Yes. : "
16 ¥ . POST: Who would have put that 16 Q. And are the circumstances of your pultm% tyc:uur
17 information in this? 17 signature on the bottom right-hand corner of that form
18 THE WITNESS: I don’t see where it is. 18 any different than the circumstances that you described
19 BY MR. KAFRISSEN: 19 for us on the 15th of May, the other enhancement
20 2 About seven lines down. 20 ancedure? -
21 A, I'mnotsure. Itlooks like Anita’s hand- 5 . 3 No.
22 writing but I'm not sure. 22 Q1 Now, the next time that you saw Cheryl was the
23 Q. Okay. Would you aFree with me that as of July 23 11th of July, 1997, and that was the first day post-op
24 10, there was still a degree of overcorrection and a 24 from the second right eye enhancement. Does that comport
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Xr:th whi}t’s in your records?

es.
Q. Can you tell me what you did on that visit.
A.  Onpeday postogeranye visit, as in the other
situations, I examined her with a slitlamp to be sure
that the flap was in position -

A. - and that there was no inflammation or
infection.
Q. And what did you find?
A. The ﬂatﬁ was in good position and I would have
made a note if there were any tion or infection,
S0 1t was not there. : _
And did Iyou examine her left eye?

... I'm sure I looked at it. Obviously, there was
nothing unusual or I would have noted it.

., . Okay. Did the second enhancement have the

esired effect as of 7/11/1997? -
19 A. 1 haven’t testified what the desired effect
20 was. I think you should ask Doctor Wallace exactly what
21 she was hopifg to accomplish. It looks like, from her
22 record, that the vision was much better and refractive
23 error was reduced. She had very little astigmatism and
24 esseuttall§_n0 refractive error. If that’s what she was
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lens would not regﬁ’ the clouding of the capsule.
Q. Okay. Would you agree that a plate lens has a
glgh risk b?f clouding?
- 0.
MS. POST: Objection to form.
BY MR. KAFRISSEN:
Q. And why not?
A. Lenses don’t cloud. .
5 Would you agree that the capsule has a high
risk of clouding with a plate lens? 3
MS. POST: Objection to form. Idon’t
know what you mean by a high risk. High risk
com to what?
. KAFRISSEN: Compared to other type
of lenses that use a larger opening.

THE WITNESS: No. The other way around.
The plate lens is biconvex and a biconvex lens
tends to press back on the capsule and keep
cells from growing in. A planoconvex lens has
a _higher rate of capsular clouding than a
biconvex lens, but, nevertheless, any lens can
- 1 mean behind the capsule can cloud with
any lens, and the oulﬁger patient has a more
likely -~ is more likely to have doumlg.
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aiming to accomplish, then she was successful.
Q.. kay. Now, the next time that I have you
seemc tg her is'July 14, 1997, and that is at the Surgical
enter.
A I don’t have it.
MS. POST: Off the record.)
%%1801!381011 held off the record,
WITNESS: Doctor Nevyas-Wallace had
seen her and I must have been 1n the office at
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MS. NEWMAN: Note my objection to the
form of the question because there was no
distinction between whether we’re talking
about lenses that are available todaty or
lenses that were available in July of 1997.

e -

MS. POST: Just so that we can deal with
the objection, was your gquestion dealing with
the lenses that were available in 1997 as

1

2

3

4

5

6

7

g
10 the same time and did the capsulotomy, did the 1 opposed to anything that was available now or
11 actual doing of it, whatever reason, probabl 1 available -- g
12 Decatise it Was mare convenicnt i hre oS 1 MR. KAFRISSEN: Yeah. What's available
13 it at that time. 1 then, not necessarily what’s ayvailable todﬁy.
14 BY MR. KAFRISSEN: 1 ¥S. NEWMAN: To clarify, Doctor Nevyas,
{ g * hThdat’s' t‘:here Pntl h%"‘“i”g to. llsl thﬁre a part % was y°“§iﬂ’|'fi?"r 51!;7 r‘flatmn to the lenses tha

Of the handwritten note that’s in your handwriting? were ay. in 977
17 A.  Yes, s iz 1 THE WITNESS: It doesn’t make any
18 Q. Which ’s that? 1 difference. You missed the point.
19 A. Where it says: Central yag cap O.S., and the 19 BY MR. KAFRISSEN: | . E
20 arrow probably I drew. 2 q Did you consider, in leavm% _;he plate lens in
21 Q. So that’s, like, at the bottom -- middle of the 21 place, the risk of retinal c’let;lchplen !
22 page, very bottom? 22 MS. POST: Objection to form.
o B M e e o
4 Q. Now, let me go to the yag then on the 7/14. 4 . : € aiso said — W
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1 What was the -- you were now the surgeon on that? 1 think my problem is, Sam, just -- and maybe

2 A Yes. 2 ou want to lay the fomda_ n -- he’s already

3 Q. Did anyone assist you? 3 estified that he didn’t consider rep g

4 A No. 4 the lens, and I don’t know whether you've

b) g And where was that surggry erformed? 5 explored why not, so if that — even if it was

6 A. That’s in a laser room tha is adjacent to and 6 a consideration so... .

7 part of the Surgery Center but it is adjacent also to the 7 MR. KAFRISSEN: Well, I think I had

8 office. 8 asked the doctor -- I think I had asked the

9 Q. Now, in terms of that procedure, what was the 9 doctor why was the yag done instead of a lens
10 purpose of the yag that you were doing on the 14th? 10 replacement, and the octor had answered the
11 R To improve her vision. 11 question that he wouldn’t have done the lens
12 Q. And can you tell me what egroblem, if any, she 12 replacement. That’s why I’m saying -- |
13 was having with her vision that needed to be improved by 13 S - POST: Yeah, so I guess the question
14 the yag? 14 is: Wasa %!aclsmeut a consideration?
15 A. Well, two thinFs. It says she was seeing some 15 THE NESS: It is not an alternative.
16 halos first and, secondly, the fact that there was an 16 They’re two different things. That’s like
17 significant amount of capsule clouding means that she 17 saying: th did you eat Iunch rather than go
18 could see better, so it was to give her better vision; 18 bowling? They’re two different thmgls. They
19 just as if one’s glasses are dirty, cleaning them 19 don’t accomplish the same purpose. If you’re
20 ‘mproves the vision. 20 htknmfrou eat lunch; you don’t go bowling.
¥ 4 A Now, when you were performing this procedure, 21 BY MR, SSEN: = different
22 why did you choose to do a yag capsulotomy rather than a 22 Q. Well, 1 understand that they’re two differen
SR Y i s ipmiven chiuded. Rl 71 Saying, was that thert wes Clouding in the apoule; is

4 A ecause the capsule was clouded. Replacing the saying, was that there !
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THE WITNESS: Not that I know of.

1 that right? 1
3Q. . Thavers Bt But ey e i $ 0 dihy Wiats toperative diagnosis?
R N . Butw m as| ou is 7 ; was your 0 ive diagnosis?

4 80!“1“13 ~letme ask it this way then, What is the 4 A Clouded capsule or aftercg.?nsract._ ;

S incidence of clouding with a d:late lens? 5 2 And what was your postoperative prognosis?

6 A. I imagine it’s about 30 percent or so. That’s 6 A. Good from the standpoint of the capsule,

7 a mcfh guess maybe. Depending on age. Younger people 7 certainly. Once the capsule is opened, it’s opened. It

8 cloud more. 8 does not go back. .

9 Q. And what - 9 Q. ow, did you follow the postoperative course or
10 A. As opposed to what? 10 did Doctor Nevyas_—&!a_llace follow the postoperative course
11 g As opposed to another type of lens. 11 or was it a combination? _

%% ) \g%mtoﬂtnﬁr t){pe did you a;fla %lmindf%?’ g. ].? Whatqvei"s on the record. I think we both saw
L at other were available in ? er postoperatively.
14 A oconvex Jenses and biconyex lenses. The 14 Q. PO Yeah. There is a 7/24 visit that you had
15 biconvex lenses have a lower incidence of clouding than a 15 Rerform&d.
16 ggnoconvqx. The incidence of clouding wouldn’t have 16 A. I had seen her then, yes. In fact, I noted
17 been any different with any other biconvex lens. 17 that her halos were on gone on the left eye at thaf time.
18 Q. How about an acrylic lens? 18 Q. Let me get -- I’ll get to that in'one minute.
19 A. I don’t think it makes much difference. 19 Did you note that the lens was decentered prior to the
20 g Or a polymethylmethacrylate lens? 20 July 14 surgery?
21 A. It would probably have a higher incidence of 2-A, No. : :
%% cloudmgi_h s . 22 M}S. POST: Did he make any notation that
5 e plate lens or the polymethylmethacrylate 23 it was?
24 \(ghlch would be higher? il . s 24 _ MR. KAFRISSEN: Yes.
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A. The Iigll]ymeﬂzyhnethacxylme lens is usually, but THE SS: No. IfI had felt that
not always, planoconvex, and it is the shape rather than there had been a clinical amount of
the which determines the incidence of clouding decentration, I might have done something

usually.
Q. Well, let me ask you this. Is clouding more or
less com‘r;mn with one type of lens than anntE ?
: es.
MS. POST: In 1997.
MR. KAFRISSEN :l Right, and also in a

else, recentered it or replaced it, but I

didn’t feel there was one, and her pupil was
dilated for the capsulotomy.

BY MR. KAFRISSEN:

1 That’s what I was going to ask you. Were you

le to tell that the lens was properly centered prior to

1 1
2 %
2 3
4
3 5
§, 6
: 7
S :
10 youn n like Cheryl. 10 orming the yag?
11 . mﬂ'NESS: _lglouding is always a 11 A. Ye%. i
12 little more common with a young person, but if 12 Q. And tell me how you were able to tell that
13 you wait lon% enough, a very large percentage 13 again. 5 "
14 of ca%sules cloud. 14 A. By looking at it, £
15 BY MR. KAFRISSEN: 15 2 Y):}u looked at it and it had --
16 Q. Is it more or less common with certain types of 16 A. With a slitlamp and it looked adequately
17 lenses? : 17 centered to the pupil. 4 g
18 A. It is more common with lenses where the surface 18 Q. Did you make any observations during the July
ég opposed to the capsule is flat as opposed to when it is %g 14 surgery concerning the power of the lens that had been
convex. osen’? -
21 Q. What controls whether the surface is flat or 21 A, No. The power of the lens has nothm%]::@i do
22 convex? 22 with capsulotomy surgery. I simply did the technical
"3 A. The way the manufacturer makes it. 23 task of making tZe opening in the capsule because of the
4 Q. Okay. "Did you consider any alternatives to 24 clouding to improve her vision. _
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orm e ca omy on the 14th? ; . Now, you saw her on the and i
2 Re i blﬁ)g. Thmfy algmative \{rould be surgically 2 looks like a gefractio’nywas done on the 24th of --
3 going in to open the ca&sule or possibly surgically 3 A. I refracted her myself on that day. That’s my
4 aspirating the material that had ggpomted in%l:le 4 handwnml%. -
5 anterior surface. The first operation would increase the 5 Q. Okay. Was the power of the lens chosen for the
6 rnisk of infection - would tEeresem a risk of infection, 6 left eye the a te [iower for Cheryl?
7 which there is none with ag capsulotomy, and the 7 . POST: I’'m going to ask when he saw
8 second tgmccdure would risk infection as well as_ probably 8 her on the 24th, did he believe that the power
9 allow the capsule clouding to come back again in another 9 of the lenmlﬁoﬁnate, okay.
10 few months or years, so, therefore, our solution to 10 MR. : Yeah. =
11 capsule cloudm%‘,j with almost no exceptions, is yag laser 11 THE WITNESS: Yeah. I think it was
12 capsulotomy, which is what I did on her. 12 wonderful. It gave her a great reading eye,
13 O kay. Did you have a preoperative diagnosis? 13 much better vision with the mild correction
14 A. Aftercataract, A-F-T—E-[f’, cataract, it’s one 14 than she had prior to surgery. She was doin:
15 word. That is the name of the clouded capsule. 15 wonderfully, and her other em had vision wi
16 Q. And were there any surgical complications that 16 correction equal to what she had prior with
17 you’re aware of? 17 her full 15 diopter medical co: ion.
18 A. Absolutely not. : 18 BY MR. KAFRISSEN: .
19 Q. . Did any unexpected events occur post- 19 Q. The 24th visit, can you tell me what did you do
20 Sl!l’gl(?ﬂ.llﬁ? 20 on the 24th? ! ; :
21 A. o. 21 A. 1 examined her with a slittamp and I refracted
22 MS. POST: That day immediately as 22 her. i :
23 opposed to days later? 23 Q. And now you noted here -- in the typewritten
24 . MR. RISSEN: Right. 24 version you have: no halos noted.
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1 A I wrote that in'my handwriting next to the left 1 and I didn’t find any, and I also didn’t find any corneal
2 eye refraction, yes. 2 staining with fluorozene, which would indicaté if there’s
3 d’ That refers to the left eye? 3 any keratitis, any tion of the cornea would show
4 A That’s correct. 4 up b&/ staining s she had nothing. That’s why I said I
5 Q. Did you make any observation with regard to the 5 could find no physical basis for any of her complaints.
6 right eye as’to whether there were any visual 6 Q.  How would you assess whether she was
7 disturbances? : 7 experiencing halos, for instance?
8 A. She complained of distortion and halos with the 8 A. I asE her. .T'here’s no other way. Halos are
9 right eye. She said there were no halos in the left, 2 completely subjective. Many people have halos under
10 Q. . Okay. Where -- oh, okay. I don’t see in the 10 circumstances where we might not expect and many people
11 gpewn;:tten version where it says: Complaint of 11 have no halos under circumstances where we might. It
12 distortion and halos, : 12 varies. This is strictly the patient telling what she
13 A Let’s find the typewritten version. It somehow 13 feels or says she feels.
14 didn’t get on there but it is on the handwritten. 14 Q.. an you assess glare or starbursts or double
150, { Now, when you saw her on the 24th, from 15 vision? : e
16 your evaluation of the le.{‘fv eye, had you obtained the 16 A. We’re talking about monocular double vision
17 result which you had hoped to obtain with the yag? 17 here, I assume, you see with one eye. That’s purely
18 A. Yes. 18 subjective, and glare is subjective, as are starbursts.
19 Q. And when you evaluated her on J uly 24 with 19 Theére are tests you can do. You can put a contact lens
20 re%ard to her right’eye, was the result that was desired 20 on a patient with some of these -- some distortions and
2] obtained? 21 if the contact lens remedies them, it’s probably due to
22 A.  TItlooked good but T would always prefer that 22 surface irregularity of the cornea. 7
23 the patient have no complaints, and, obviously, she was 23 can’t do any test for foreign body
24 still complaining so 1 couldn’t be happy about that, 24 sensation or aching, and ursts are something one
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1 Q. Is there any notation as to whether her 1 would see at night.” If the starbursts are due to a large
2 comylamts had changed at all in character from before 2 pupil, we can give a drop to make the pupil smaller and
3 the 7/10 Lasik enhancement to the right eye and after? 3 see if it helps. “Again, it's subjective but the patient
4 A I only made what you see there in the notes. I 4 can report whether it’s helped.
2 didn’t discuss her previous complaints. Indeed, I hadn’t 5 Q. m your review of the records, do you see any
6 seen her, but I was concentrating on the eye I had just 6 other visit thaly indicates you saw Cheryl after December
7 Eerfonned the ca _sulotomg;lm, and that one compared to 7 3, 19972 X $ ;
8 before she complained of halos before and no halos after, 8 A. Whatever’s written there. This was some time
9 at least on visit. 9 ago when I transcribed it. Whatever I wrote on the typed
10 Q. And when did you next see -- 10 sheets are when I saw her. _
11 A. According to record, it was on December 11 Q. I didn’t see anything on the ty%ed sheets but
12 the 3rd. Is that what you have? 12 just in terms of your picking out your andwriting, I
13 Q. That’s what T have, December 3, 1997. And can 13 ‘couldn’t %lck out your handwriting.
14 you tell me when Jou saw her then, what did you do? 14 A. I'll go through.
15 A. I examined her, external slitlamp examination, 15 é’ause) ;
16 I stained the cornea to see if there was any fluorozene 16 o. I don’t see anything else here
17 stining. I examined the eyelids. I questioned her on 17 that’s in my handwriting.
18 how she’s dom%l. 18 Q. Daring the course of -- oh, let me ask you
19 Q. And what was her overall assessment? 19 something else. Have you seen any of the records from
20 A. . She had very strange complaints. I have vague 20 the treatment after January of 1999, which is when Cheryl
71 complaints, Estonopia (ph) is a term that we use for 21 left your office? ; : :
somatic complaints being expressed visually. 22 A. I have a record of seeing something but I don't
=2 Q. Meaning? ; 23 recall exactly. I know that she had a lens exchange
24 A. That is, complaints that may not be based in 24 performed and I may have seen some of the records of
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1 physical problems but thaps in mental problems. It was 1 that. Ibelieve [ had seen somethin%]son_lewhere along the
2 my impression that sgg had a lot of complaints beyond 2 line - I don’t know where, whether it was sent to fhe
3 what [ could see a base for, and some people express 3 office or whether I saw it tilrough you. I don’t know.
4 their anxieties in terms of physical complaints, and I 4 Q. Did you, during the course of time that Fou saw
5 felt that hers was perhaps somewhat that. 5 Cheryl, ever see that her left eye was decentered?
6 Q. Okay. 6 A. No. That the lens was decentered.
7 A. Let me see. Vague s¥mlptomatology, okay. She 7 Q. That the lens was decentered, sorry.
8 was -- what she oomdalamed of, I couldn’t get a clear 8 A. No. As far as —- not as far as | can tell
9 sym[ptom that I could relate to any ocular problem that I 9 here, no.
10 could detect and it was vague amr e 10 Q. Did you have any concern when you performed the
11 Q. Did she have any complaints of any ocular 11 yag that the plate lens could migrate in a person with a
12 problems? : 12 person with a high myop? - ; !
13 A. Foreign body sensation and aching . Foreign 13 ge I don’t think it’s a question of being a high :
14 body sensation in the brow and aching of 515 upper part 14 myop, but some of the plate lenses have migrated. I'm
15 of the left eye -- no, I'm sorry, not brow, lower -- 15 not sure where you mean migrate. They can become
16 didn’t read my writing qorrectfy. Lower foreign body 16 decentered by a squeez gl grocess where they can be
17 sensation and upper aching on the left eye. Vague 17 squeezed in the capsule, although this one had been
18 aching. 18 pretty stable. I'm not sure that it had any clinical
19 Q. Did she have any complaints of halos? 19 gecentration at any point. It looked pretty good to me
20 A. I don’t have it noted here. Obviously, she 20 when I last saw her. ;
21 didn't tell me or [ would have written it down. Her 21 We ull;posely make a relatively small
22 complaint was achy gam and foreign body sensation. I 22 capsulotomy. V&e lon’t want to make a gigantic one;
23 found no forel_%xll body. I examined her eyelids. %3 ot!lljenvise  it's {)osmble the lens could migrate backward,
24 Sometimes a li 24 which it did not.

st on the eyelid can 5%1;% _232&113:,

e ¢
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Q Oka Nﬁ' as, M.D.

; - /10 you ever have an opinion as to
whether the i,et‘t eye}ilad been qvercorrgcted?
A. It wasn’t. "My o inion right now looking at the
amount of correction, I think it’s quite good. Once you
have a lens of an eye removed, you can no longer focus,
and she has it set, according to what [ see here, at
about a minus three, which Js good reading distance.
Some people like to hold things out a little further, and
that can be adjusted if she wanted. We could do things
to adjust it, but 1t’s’pre_r% good. With this --
particularly with this high a myopia, it’s very hard to
get exact. T]}e tg'onnuléa%e we use are based on the
appearance of the eye after surge and, therefore
certain things are made an ucgary uess at. In other

MJO\MAUJMH-—CD\DWMJO'\MJ‘-\MMH

the eye because it isn’t there. And [ thought that was
pretty close, pretty good. Makmg her a Iittle bit
mtgoplc 15 me. lhen she can read with that eye. The
other eye bemg for far, and as it worked out, she had
one for far and one for near, which is the ideal
situation,

oo
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anxious person who seemed to have complaints in excess of
what I could find physically. She was always
complaining. I do remember that, but we tried our best
{0 try to remedy her complaints. =

. Do you have an¥ recollections of any

cussions about Cheryl with Doctor Nevyas-Wallace?

v ['m sure we must have discussed some aspects of
86 case B{i{t; don’t recall specifically.

A, No more than is down on the records, that she
had problems and we were Iookm% for a solution. I
should say she had complaints, but, in general, [ do
recall being kind of surprised that she wasn'’t rather
pleased to have gotten as far as she had since her vision
was 1mproved and she was freed from being a 15 diopter
myop. She seemed to want a degree of perfection which
was a little inconsistent with what she had understood on
the operative consents and which was beyond her level of
best corrected vision prior. She was betfer than she was
before and she was better without glasses. Most patients
that I see would consider that quite an accomplishment,
and most 15 diopter myops would be grateful to be in her

shoes.
5 And that opinion of her, does that take into
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in December 19987 T didn’
to be sure, N
; I don’t think so. As] gathered, Doctor
Wallace felt —- she was complaining again of halos and
felt maybe the edﬁ]e of the - T mad% Lﬁe capsulotomy
or

6{:|u’re tall,km§ about? bhga}t(bi IE .
; m talking about the Decem,
. PG, mg- e er *98 surgery,

P o, o . .

THE WITNESS: That's what I'm talking

listed that she did one. I just don’t oo the

note in the records, but I recall from my

review of the records that because the tient

llj(gﬁt‘ﬁ%nllplammg of Pal_os 11‘1 ttl;_e eye wﬁ?
ensectom ing to find a

Doctor l\Tev,vfas-Wa}l"lflary - ‘per

“O\OOO‘JG\M-P.WMHO\DOOQO\M-&NMI—

SO bt s

ot
U

it was somehow distorfing the light rays an
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t see anything but I just want

POST: No. It was the December ag.
WITNESS: 'I‘hﬁt isn’t the one I d.g
: No.

b ok o o
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ch had
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RERR

thought 2
capsulotomy was anné.;ingo llllger, ttllllaatt Hg l’eﬁ?e g})’
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3 . Nevyas, M.D. - e
consideration all of the notes about halos, night vision
starsbursts, glare effects?
A.  Absoultely. Everybody gets some. ['m not
convinced that her decentration, as we’ve described i,
1s really significant on that, since it was small, but
she complamed and we tried our best to center it, and we
did. At the same time, her refractive error improved
both from the enhancements which Doctor Wallace had done
and perhaps also from time. Time does smooth out corneas
10 an extent. We have to give it time and we explained
that to her, and she did improve. Her last correction
when I saw her was quite good.

; Do you have an opinion as to whether the
surgeries that you and Doctor Nevyas-Wallace performed
were necessary procedures? :

A. It’s never necessary to get rid of glasses or
contact lenses. It's a choice that the patient makes.

It’s strictly elective. She could have worn glasses,
Contacts, she was not getting along well with, as [
recall, and she might not have done as well with them,
but she could have worn glasses. Thcé would be extremely
thick and she would be totally helpless without them and

3 she would have a constricted visual field with the thick

glasses but she could have done it. This was her choice.
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she could make it a little bi ger to get the
edge of the capsulotomy ou% of the pupillary

e.

3Y T At h

- ay. that’s the procedure that was
performed u¥ December of ’98‘.P
A. believe so. I don’t have...
A T okt o e i sooced

. m "ooking for the office record. That’s what
would -- here it 1s.gT]:u$ is fine. This is — yeah,
there were some Elschnig pearls. That is a term for lens
material which has overgrown and covered the posterior
capsule that were still visible within the pupil, so she
zapped those little Is to get them out olp the way to
see whether that would help telieve her persistent
complaints

e el el
\DODHJO\MJKUJN'—D\QOOHJC\M%WN'—-

to do with that su y
A. No. I had nothing to do with that.

PIBI D vt ot ot ot
—0

baba
=02

?Gf)ecxfic ussion or just generally?
- . I'm sure I talked to her when I saw her. I
don’t recall much except that she appeared to be an
Simpkins Court Reporting (215) 676-4921
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The other question I had, did you have anything
ery?
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A you have any recollection of an discussio
between yout and Cheryl Fiorelli at any !im)é, either tl:lts:S
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Q. The amounts billed for the rocedures, were the
bills -- the amounts that were act y billed, were
those amounts reasonable for the services rendered?
MS. POST: Objection to form. He
doesn’t have it in front of him so if you
ave...
MR. KAFRISSEN: I can give it to you.
.. MS. POST: Reasonablenesss, I don’t --
if you want to ask if that’s what he
l:ulstmrlalr*lljr t::l_lls, I think ttga: 'S a m{).re
relevant question, appropriate question.
THEqWITNEfSSI:) pI tgink_ ﬂ;]ey were
unreasonable only inasmuch it was a bargain.
The amount of work and time that we spent on
this was by far in excess. This amount of
money 1S nothing compared to the amount of

time and effort we spent trying to get this
gal comfortable, Th%e:;lurgcalgt‘ee o excuse

me.
MS. POST: You answered the uestion.
MR. KAFRISSEN: We can magk the five
pages as Neg'as 2
MS. POST: The bills, okay.
BY MR. KAFRISSEN: ;
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seven-eighths ofezl'lye way across, would that be a more

1 (ﬁ . Were you ever able to determine the cause of 1 )
2 the visual distiirbances that Cheryl complained of? 2 accurate description? Zpes
3 MS. POST: To him 4t the time that he 3 A That would be the only description you could
4 saw her. 4 trust. Someone from across the room cananct possibly tell
3 BY MR. KAFRISSEN: 3 where the keratome hesitates. She would have to be
6 Q. Start with the right eye, then the left eye. 6 looking through the microscope. : : .
7 MS. NEWM%N: d other than to the i & Would I also be correct n assuming that if you
8 degree he’s already said... 8 and Doctor Wallace were follo a patient together or
9 THE W]TNEgs: Well, the right eye had 9 you were together In any surgery where say gou were
10 halos and glare, 1 gather, at night. I never 10 assisting her, that if you had any criticism of Doctor
11 found the cause for the various vague 11 Wallace, you would voice it to her?
12 comﬁalamts: the Emn and the aching and so 12 A. t's another reason we’re there, sure.
13 forth, foreign body sensation, but anyone who 13 Q. . And Dyt')(::u would not be shy about voicing any
14 has Lasik, a lutely anyone will have some 14 criticism to tor Wallace?
15 degree of flare around lights at night when 15 A. I'm not shy. - :
16 the pupils are large. She was iven drops to 16 Q. . . And do you have angorecollectlon of in any way
17 make Rle upils smaller, I do not understand 17 u-itlc‘rzm% Doctor Wallace about any of the care and
18 why that wasn’t more of a help because usually 18 treatment or surgical procedures that she performed on
19 - in almost all cases that fixes it. And it 19 the Plaintiff in this case?
20 did help her. She just didn’t like bein 20 A, No. The only thmrch was amazed at the amount
21 dependpent on a drop, but, again, I didn’t 21 of time and effort she devoted to it. | was gratified
22 iscuss it with her personally so much so I'm 22 that she was so dedicated to doing a good job and she
%2 go: Sure hl(lllw mttlch i{ ";;3 o ht};ldn"td}l;lp her, %3 ll;ea]clly had the patient’s interest at heart and worked
ut from the notes, i ei ) ard. X :
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% " 'I‘lglx;e gret t_:eri‘ainikamountdof f‘lare and % . MS. IN‘I%WMAN : Thank you. That's all that
alos inherent in Las period. Iam not at ave,
3 all convinced that her decentration had mush 3 MR. KAFRISSEN: 1 do have a couple more
‘51 to gto ‘E_n:h &i}ihl thhn}:f just ‘lllavin Lasik is ; fast questions.
of i ou €r decentration was i
6 Ena’and within large series which I have 6 BY MR. KAFRISSEN: :
7 done, 1 have found that less than eight-tenths 7 Q. Do you have an: mforn;atmqpr reason to
8 of a millimeter decentration doesn’t seem to 8 suspect or believe that heryl Fiorelli’s records may
9 fause problems. But, anyhow, that was done 9 have contained erroneous entries or misstatements of
10 later, 10 fact? . =
11 As far as her other eye goes, I could 11 MS. POST: Records from their office?
12 not find a cause for her Symptoms. 1 was v 12 MR. KAFRISSEN: ht. Sure.
13 surprised I learned later ghqu someone had 13 THE WITNESS: No. I have -
}§ nosed the lens gs being %e;eflt:tered,dand % gl artMS gqﬁE Olﬂﬁ tc: gge extgg :}lll_a;r lée
erhaps it became decentered afterward or icipa crea reco.
} g !gjra‘x_dug?ly.hl ot l- y se;ia: ghumber oll;t_ }? g?lu ltaﬁang about what other people wrote and
lents who had lenses which are sj ificant- what -- - ¥
18 Pf inically decentered, where the e(Fge of 18 MR. KAFRISSEN: I’m asking from his
19 the lens is in the pupil, who have absolutely 19 review of the record that was from his office
20 no complaints and we leave it there because 20 that he produced, did he have any reason to
21 I’ve offered to -- on occasion to recenter it 21 suspect or believe or any information that
b if the patient is havi problems, and they 22 there were erroneous entries or misstatements
say no, and if it’s n:;gbothering them, I’'m 23 of fact in the records.
4 not going to bother it. Th ore, I have 24 . THE WITNESS: Ah_solutelg)not.
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1 trouble heli!evmg that she had any clinically 1 BY MR, KAFRISSEN: ; it
2 significant amount of decentration of the 2 Q. Do you have any reason or information ~- any
3 lens. I didn’t see her when she had her lens 3 reason to sl;e?ecl or believe that the records may have
45; exchange but I ag:SvE sgekgticall.)o . ; Reen chaAnbg : (tjglaltelt-ed in any way?
: : § ; solutely not. ; :
0 questions? emlannsi i B MR. KAPRISSEN: I think I'm finished.
é/ MS. NEWMAN: Yes. g That’s it.
9 BY MS. NEWMAN: 9 (Witness excused.)
10 Q. Hi, Doctor Nevyas. Following up on your last 10 -
11 answer, can I take that to mean that a plate lens can 11 (Deposition concluded at 1:20 p.m.)
12 become decentered over time? 12 Sass
13 A. Oh, absolutely. It can happen. 13
14 Q. Goinﬁ back to the Lasik procedure performed on 14
15 rch 20, 1997, we discussed earlier that there was a 15
16 note written by a nurse that the keratome stopped three- 16
17 quarters of the way across, and you made some kind of 17
I8 comment about how whoever wrote that was not looking 18
19 through the microscope at the time. You remember 19
20 that? 20
21 A, Sure. 3 21
22 (ﬂ So then if the tesumonﬁ by Doctor Wallace was .43
23 that she was lookin through the microscope and it was 23
24 her recollection that the keratome stopped more like 24 L :
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