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Dominic Morgan _ as on cross

THE COURT: fs that correct?

MS- trITZGERALD: I,m sorry. I __

THE COURT: At the hearing before
Judge Maier?

MS. FfTZGERALD: JuIy of ,04.

THE COURT: Was it in ,04 or ,05?

MS. FITZGERALD: '05.
THtr COURT: Did Mr. Friedman

represent Mr. Morgan in that proceeding?

MS. FITZGERALD: He did and perhaps

he can explain. There was a directive from
Judge Bernstein regarding hls withdraw.

DR. FRItrDMAN: your Honor, at the
time after I was -- the plaintiffs had

received permission to add a defendant, not to
amend their compla_int. f was added as a

defendant. f then fifed a request to be

removed as counse-l .

There was a hearing in front of
Judge Bernstein. Mr. Morgran came also, so

did, I befieve, Mr. Lapat. Judge Bernstein
listened to this and said to me, he said

"Counsel, f don't think you should be

wlthdrawing now. f'm going to deny your
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Dominic Morgan * as on cross
motion to withdraw, and f am going to chanqe
1-his. f am going to sign the order,, __ which
he did, giving me permission to withdraw at
any time that I wou_Id in lhe future fife a

precipe based upon my feeling that r needed to
withdraw -

He was talkingr abouL there,s a big
d.ifference between getting invo_Lved with a

case where you're sued and then as opposed to
be -- already being involved j-n a case and

then being sued and make that disl_inction.

I continued as counsel. There were
certain meetings in chambers later with Judge

Rizzo where f said *- one was a scheduled
meet.ing. f befieve it had something to do

with p,laintiff 's aqain flting to have me

removed as counsel.

We went in front of Judge Rizzo.
Judge Rizzo said, "T'm very disturbed by the
position the plaintiffs take in __ you as the
defendant. I am equally disturbed by the
position that you now have, but what I,m qolng
to rufe is that all deposition

discovery requests do not have

-- alf these

to be answered-
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Dominic Morg,an _ as on cross
None of them have to be answered. They were
aff be taken by depositions duces tecum.
That's my deposition and Mr. Morqan,s

deposition. AfI but __ duces tecum

deposition.

1 THE COURT: you know what,s
B 6appening here? f have to calm l_his down_

9 6e're g,etting into other areas that might be
10 extraneous, and I,m here to make certain
11 decisions. T donrt want to start an infight
72 here about when __ between counsel here as to
1?rJ wnat Mister __ what Dr. Friedman,s status was.
74 We're goinq to get sidetracked. ft,s
15 tangentj-al. Very we1l.

76 Letrs proceed.

11 BY MR. STLVERMAN:

18 Q Ur. Morg.an, do you see the request for
19 admission?

20 A Did you give me the book?

2I Q ft's on your desk. ft,s Tab 43. I opened it
22 to that tab.

23 Did you find il?
24 A yes.

25 MR. SILVERMAN: May I approach the
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witness, your Honor?

THE COURT: yes.

MS. FfTZGERALD: your Honor, may f
have a continuinS objection to this fine of
questioning for each admission,

THE COURT: Very well-.

MS. FITZGERALD: Thank you.

THE COURT: f understand your
position.

11 BY MR. SILVERMAN:

12 O Admission No. B in plalntiff,s Exhibit 433
13 states: "Admit that you were examined by
14 Dr. Labson (ph) for the purpose of seeking medical
15 treatment. "
1aao Dad I read that correctly?
rt A yes.

18 Q "Admit that Dr. Labson __ that Dr. Labson did
19 not find anylhing improper about the Lasik
20 procedure performed to your eyes. ,,

27 Did I read that correcllv?
zz A Ye.s -

23 O Okay.

24 "Admit that Dr. Labson,, __ excuse me.

25 "Admit that Dr. Labson did not state that vou
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1 Dominic Morqan _ as on cross
2 were not a proper candidate for Lasik surgery.,,
3 po you see that?
tl A yes.

5 O "Admit that you were examined by Dr. Beer for
6 the purpose of seeking medlcal treatment.,,
7 gee that ? That , s No . 11 : ,,Ad.mlt that
8 Dr. Beer did not find anything improper about the
9 Lasik procedure performed to your eyes. ,,

10 Do you see that? That,s No. 12.

11 No. 13: 'Admit that Dr. Beer did not state
72 that you were not a proper candidate for Lasik
13 surg,ery. ,,

14 Do you see that?

15 A yes-

16 O "Admit that you were examined by Dr. Dugran for
L1 the purpose of seeking medicaf treatment. ,,

18 See that? That,s No. L4 -

79 A yes, sir.

20 O "Admit that Dr. Dugan did not find anything
27 improper about the Laslk procedure performed to
22 your eyes - "

23 Do you see that?

24 A v^.

25 O "Admit that Dr. Dugran did not state that vou
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1 pominic Morqan _ as on cross
2 were not a proper candidate for Lasik surqery.,,
3 no you see that?
.l A yes.

5 Q No. I"7: "Admit that you were examined by
6 Dr. Harfand for the purpose of seeking medical
7 treatment. "

B that's No. Ij .

9 A yes.

10 O "Admit that Dr- Harland did not find anything
11 lmproper about the Lasik procedure performed to
72 your eyes. "

13 No- 19: 'Admit that Dr. Har.land did not state
14 that you were not a proper candidate for Lasik
15 Surg'ery. "

16 No. 20: "Admit that you were examined by
71 Dr. Deglin for purpose of seeking medical
18 treatment. "

L9 "Admit that Dr. Deglin did not find anything
20 proper about the Lasik procedure performed to your
2L eyes, "

22 Did f read that correctly?
23 A yes_

24 O "Admit that Dr. Deglin did not state that you
25 were not a proper candidate for Lasik surqery.,,
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Ir Dominic Morgan _ as on cross
2 nid I read that correctly?
3 A yes.

4 Q "Admit that you were examined by Dr. Belling
5 (ph) for the purpose of seeking medical treatment.,,
6 pid f read that correctly?
1 A Right.

B O "Admit that Dr. Belling did not find anything
9 ,improper about the Lasik procedure performed to

10 \/orrr a\'6c rr
e ), er .

11 Did I read that correctlv?
72 A Correct.

13 Q "Admit that Dr. Belling did not state that you
14 were not a proper candidate for Lasik surgiery.,,
15 Did f read that correctlv?
1 6 A Rlghr.

71 Q No. 26: 'Admit that you were examined by
18 Dr. Tamara (ph) for the purpose of seeking medicaf
19 treatment. ?

20 Did I read that correctlv?
z L A Correct.

22 Q "Admi t that Dr. Tamara did not find anything
23 improper about the Lasik procedure performed to
24 your eyes. ,'

LJ Drd I read that correctly?
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1 pominic Morgan _ as on cross
2 A Correcl.

3 Q No. 28: "Admit that Dr. Tamara did not state
4 that you were not a proper candidate for Lasik
5 surgery.,,

6 Oid I read that correctly?
1 A Correct -

B Q "Admit that you were examined by Dr. Feyol
9 Sifva (ph) for the purpose of seeking medical

10 treatment. "

11 Did f read that correctly?
72 A Right.

13 O No. 30: "Admit that Dr. Feyol Sifva did not
14 find anything improper about the Lasik procedure
15 performed to your eyes. ,,

16 Did I read that correct_Lv?

I1 A Right.

18 e "Admit that Dr. Feyol Sifva did not state that
19 you were not a proper candidate for Lasik surqery.,,
20 Did I read that correctly?
2l A Right.

22 Q "Adnit that you were examined by Dr. Fisher
23 for the purpose of seeking medicar treatment. ,,

24 Did I read that correct Ly?

25 A Ri ghr.
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1 Pominic Morg,an - as on cross
2 Q No. 33: "Admit that Dr. Fisher did not find
3 anything improper about the Lasik procedure
4 performed to your eyes. r'

5 pid f read that correctly?

6 A Riqrht.

1 Q "Admit that Dr. Fisher did not state that you
8 were not a proper candidate for Lasik surg.ery.,,
9 nid I read that correctly?

10 A Rioht.

11 0 No. 35: "Admit that you were examined by
12 Dr. Morior (ph) for the purpose of seeking medical
13 treatment. "

14 Did f read that correctly?
15 A Riohf.

76 Q Admit that Dr. Morior did not find anything
71 improper about the Lasik procedure performed to
18 your eyes. "

19 Did I. read that correctly?

20 A Riqht.

27 THE COURT: Mr. Silverman, whatrs
22 the purpose of this? To show that these were
23 requests for admissions that he never
24 answered? fs that what you are trying to do?
25 What you are driving at here?
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Dominic Morgan - as on cr_oss

MR. SILVERMAN: What f'm drivinq at,
Your Honor, is that he was examined by

numerous physicians at his request, none of
them, none of them found that there was

anything lmproper about the operation that was

performed and that he was a proper subject __

THE COURT: He admitt-ed thls in
these requests for admissions?

them.

MR. SILVERMAN: Correct.

MS. FITZGtrRALD: He didn't answer

THtr COURT: pardon me?

MS. FfTZGERALD: He did not answer.

THE COURT: He didn't answer?

MS. FfTZGERALD: They are

unanswered.

THtr COURT: Very weff.

MR. SILVERMAN: your Honor. if you

wou,ld prefer, f wilf just submit these.

THE COURT: you may submit them.

MR. SILVERMAN: And stop the __

THE COURT: yes. Let's move on.

MR. SILVERMAN: Okay.

MS. FITZGERALD: Just note my
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1 Dominic Morqan _ as on cross
2 lbjection.

3 THE COURT: yes. ft ,s not
4 admissible against your cfient.
5 MS. FfTZGERALD: Thank you.
6 Un. SILVERMAN: f am moving for the
1 admission in plaintiff,s Exhibit 43 of the
B Admissions No. g through 43.

9 THtr COURT: Realizing the convoluted
10 nature of thls case __ and looks like afmost
11 haff of Commonwealth pleas Court of
72 philadelphia was invo_lved some way or another
13 in it -- I can,t atlribute this to your
14 client, Dr. Friedman, any of these __ what was

15 not answered, what was answered.

76 f think we may be getting far afiefd
71 here for the purpose of this trlal- I,ve sat
18 here patiently for almost a week, and I think
19 we shou_ld start to finish up, wrap this up.
20 MR. SILVERMAN: f have one last
2I question, and you can stay there, Mr. Morqan.
22 BY MR. STLVERMAN:

23 Q Did you provide Brett Hansen __

24 THE COURT: T,m sorry. What was

25 that?
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1 pomin_ic Morqan _ as on cross
2 BY MR. SILVERMAN:

3 Q Did you provide Mr. Hansen. who also has a

4 website refated to Lasik, with a CD of the
5 information that you posted on your website?
6 A I have an email __ no. Mr. Hansen downloaded
7 *y website multiple times.

B 0 Did you ever send him a CD that contained the
9 content of your website?

10 A f don't remember sending him a CD.

11 Q Have you spoken to Mr. Hansen?

L2 A When?

13 Q At any time.

14 A years agro, yes.

15 Q not recently?

1 6 A NoL recent Iy, no.

71 Q Do you recall?

18 A May f add, I do have an email that I
19 requested -- I have it if you glve me a few minute.
2A Q wny don't you just describe it.
2r A r did request Mr. Hansen remove Dr. Friedman,s
22 letters, and he refused. Actua11y, I can bring it
23 up on the screen, if you'd like.
24 THE COURT: fs that H_A_N_S_E_N?

25 MR. S]LVERMAN: Yes.
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Dominic Morgan - as on cross
2 yHE WITNESS: f have it on here, if
3 you would like to read it.

4 BY MR. STLVERMAN:

5 Q You have requested Mr. Hansen to remove

6 Mr. Friedman' s ]etters ?

I A YES.

B Q But you dldn't remove Mr. Friedman,s -Letters
9 from your website,. did you?

10 A yes. f most certainly did.
11 Q When did you do that?

12 A When Judge Maier ordered me to _

13 MR. SILVERMAN: No further
1 4 questj ons.

15 THE COURT: Ms. Fitzgerald, do you

16 have questions for Mr. Morgran?

11 MS. FITZGERALD: Just a few.

18 He can -- do you want him bac.k up to
79 the stand?

2A THE COURT: Whatever is easiest for
27 both of you.

22 MS. FfTZGERALD: Why don,t you stay
23 there. ft's just a few.

24 BY MS. trTTZGERALD:

25 O Mr. Morqan/ when Dr. Friedman senl you the
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lr Dominic Morgan _ as on cross
2 December 4, 2003, letter, he was your attorney/
3 correct?

4 A yes.

5 Q And he was sending it to you as a c_lient?
6 A yes.

7 e okay.

B you and you alone were responsible for the
9 postinq of that letter on your website?

10 A As I stated many timesr !€s.
11 Q Or. F.riedman did not tefl you to post that
72 letter, did not encouraqe you to post that fetter,
13 did not suggest you post that letter, correct?
74 A No, he did not.

15 Q And that would be true for the other three
16 letters, the December 20, 2007, December 28, 2007,
r1 January 4, 2002, and the August 10, 2oo2 fetter.
18 A He did not give me perm.ission to post or
79 mention anythinq regarding posting them. I posted
20 them on my own.

27 MS. FfTZGTRALD: No questions, your
22 Honor.

23 THE COURT: Anything further?
24 MR. SILVERMAN: No, your Horior.
25 THE COURT: Thank you, Mr. Morqan.
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Domlnic Morgan _ as on cross

MR. SILVERMAN: Can we take a quick
bathroom break?

THE COURT: Very wefl.

(Recess taken. )

MR. SILVERMAN: T move the admission
of alf of the documents that have been

referenced. f thlnk they have all been

admitted by me, aff the documents.

THE COURT: I bel_ieve so.

MR. STLVERMAN: And the plaintiff

rests.

THE COURT: Very good.

(Pause. )

MS. FfTZGERALD: On behalf of
Dr. Friedman, f make a motion for nonsuit as

to the defamation count against him.

THE COURT: f think there,s a

factual issue here created concerning, whether
the publication -- his roll in the publication
was malicious -
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Nevyas v. Morgan & Friedman

MS. FITZGERALD: Can f __

THE COURT: you just can,t __ your
arqument is that since he never __ he himself
never published it, Mr. Morgan did, he,s
automatically absolved. f disaqree, I
vigorously disagree with that because the
issue *- one of the issues in defamation is
the commun_ication.

Now, if it was not malicious by

clear and convincing evidence, then you

prevail; but it's c_learly a -- I believe a

factual issue.

MS. FfTZGERALD: Could f just be

heard on that point, your Honor.?

The case lhat the plaintiffs rely on

is a case ca-Lfed Wi-Ils versus Hardcastle.
Tt's a 1902 decision --

THtr COURT: f am relying on

the -- f 'm re.Lying on aff -_ f 'm not relying
on the 1902. f'm relying on alf these cases

that I've -- that I cited in the __ in the
motions in ]imine on Monday. f'm relying on

what the faw is that if you -- there,s a

distinction between negliqent
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Nevyas v. Morgan & Friedman

publication -- and publication is part of it.
Merely because the material is defamatory,

that's one step. This next step .is was it
published. And in publishing it, if you,re
using the negligence standard, was it
negligently published. If it,s a maficious
standard, was il done maliciously.

MS. FITZGERALD: your Honor, the
cases that are out there are not cases where

an attorney coftrmunicates with a client. The

case that they rely on and cite is a case

where a defendant had a defamatory artlcle, a

magazine article, and handed it to a mag,azine

editor.

In that case the Court held the jury
may consider evidence that by handing that to
a publisher, a mag'azine publisher, the __

THE COURT: Let me say this __

MS. FITZGERALD: If you have an

attorney commun_icating with his cfient __

THE COURT: That, s a factor you can

arque and say was it maflcious. After all, he

was -- Mr. Morg,an wanted the _* wanted these
matLers to the sent to the FDA, and as an
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Nevyas v. Morgan & Friedman

attorney. he gave copies to the __ to hls
client. That's one argument you can make.

Now. there's a counterargument here,

and f as the fact finder have to take this
into conslderation.

Let's strip this all bare at this
point. I have fistened almost a week to afl
of this testimony, but the issue f have to
decide is whether he knows he -- your client,
knows that Mr. Morgan has al1 these websites.
He knows that the first three -Letters were

published by Mr. Morgan on the website. Did

he know or have reason to know? That's the
negligence standard. But was it maficious for
him to give this letter even though he was his
client --

MS. FfTZGERALD: your Honor,

respectfully, Your Honor, I think you're

analysis is a negligence analysis.

THE COURT: It may be. It may be a

negligence analysis; if it's a neqligence

analysis -- and here is where I think you

disaqree -- you prevail.

MS. FITZGERALD: f ask the Court to



44

1

2

3

4

5

o

1

B

9

10

11

L2

13

I4

15

I6

71

18

19

20

27

zz

23

24

25

Nevyas v. Morgan & Friedman

fook at the --

THE COURT: I befieve there is __ if
this were a jury trial, f would have submit

the maficious aspect to the jury.

myself.

MS. FITZGERALD: Okay.

THE COURT: So f'm submittinq it to

MS. FITZGtrRALD: With --
THE COURT: I deny your motion.

And --

MS. FITZGERALD: With the

understanding that the plaintiff must prove

that Dr. Frledman published these .Ietters __

evidence.

THE COURT: By clear and convinclng

MS. FITZGtrRALD: -- with actua]

ma]ice.

THE COURT: The Blackwelf case and

the Bartfett case.

MS . FITZGERALD: Bartwef _l , correct .

MS. LAPAT: your Honor, if f may

just may respectfully state that I think the
Bfackwel.}'and Bartlett case ta]k about the
proof of actuaf malice must be by a clear and
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convincing evidence. I don't befieve that
there's anything in those cases that state
Lrlar rne clear and convincing standards,

therefore, that spi_lIs over into other
aspects --

THE COURT: T think it does spill
over to lhe publication- That's part of the
ma-Lice. part of the mal.ice is the

publication. you can't extrlcate the mafice
from the pub.Lication.

Something cou.ld __ something could
be defamatory and then you got it published,
and was i-hat publication ma_liclous in this
case? That is knowing fafsehood, reckless
disregard. That's one aspect. The other is
was it malicious to give it to Morgran knowing

Morgan, Mr. Morqan, was going to publish it.
All of that is in.

MS. FITZGERALD: But there is
no -- Plaintiff has nol put forth any evidence
that Doctor -- that anybody knew thal
Dr. Friedman was -- that Mr. Morqan was

actually going to publish __

THE COURT: Oh, please. please.
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Nevyas v. Morgan & Friedman

f've been listening to this case for a week.

Mr- Morgan,s going to publlsh __ anythingr

about anything is going to be go on his
websites. The question 1s was there an

attorney-cfient relationship. The question is
did -- what Mister -- did -* what Mister

-- Dr. Friedman, was it maliclous in turning
1t over, and that's the issue.

MS. FITZGERALD: One final polnt, f
asked the Court to consider the case of Wok

W-O-K, versus Te]adine (ph) industries.

That's an Eastern District Case 2OO-7, 4jS __

THE COURT: It 's an Eastern Distr_ict
case --

MS. FfTZGTRALD: In that case, the
Court he_Ld an attorney's communication with
his client is absolutely privileqed.

absolutefy privileged.

THE COURT: yes. but this is an __

MS. FfTZGERALD: Even if the client
then goes and does --

THE COURT: Turning it over __ I
agree if Mr. Friedman -- if Dr. Friedman after
he sent the letters to the FDA then turned it



41

1

2

3

4

5

6

1

B

9

10

11

72

13

I4

15

T6

71

ao

79

20

27

22

23

z4

25

Nevyas v. Morgan & I.riedman

over to Mr. Morgan --

MS. FITZGERALD: IL's a complaint __

THE COURT: If f want to get ahofd

of those fetters from Mr. Morgan -- fet's say

there's no communication -- there's no

publication -- there's an attorney-client

privilege. I wou.Id agree with that. But

thatrs -- this went a step further. He

then -- he, Mr. Morg,an, then publishing it.

Now, the question is --

MS. FfTZGERALD: He also

published --

THE COURT: -- what was

Dr. Friedman's motivation here? Was it

maficious to get back at the Nevyases because

he was being sued or --

MS. FfTZGERALD: No.

THE COURT: -- was it he felt, 1ook,

f represent him. He's got a riqht to this

fetter --

MS. FfTZGERALD: your Honor, he

wasntt sued.

THtr COURT: At the time?

MS. FTTZGERALD: No. Not at af _L -
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Nevyas v. Morgan & Friedman

THE COURT: I said his cfient was

MS. FITZGERALD: He fifed *_

THE COURT: His former c]ient.

MS. FTTZGtrRALD: He filed an answer.

THE COURT: He wasn't sued at that

MS. FITZGERALD: No-

THE COURT: Okay. That's a factua.L

issue you can raise.

MS . FITZGERAI,D: I wasn't _* he

filed an answer and attached a counterc]aim

and with that a number of documents, a Lot of
the material he had since gotten from the FDA

and filed it and gave it to Mr. Morg.an.

Mr. Morgan got a copy of the answer.

THE COURT: Okay.

MS. FITZGERALD: ft's public record.

THtr COURT: That's what f'm not
cfear of. You better have your client

testify.

MS _ Ff TZGERALD: Mr - Morg.an

testified to it.

THE COURT: We may be goinq outside
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Nevyas v. Morgan & F.riedman

Lne recoro nere.

MS. FfTZGERALD: No. No.

Mr. Morgan testified yesterday afternoon he

got the answer -- and this was what the answer

fooked like. It had a ton of exhiblts. That

fetter was one exhibit.

Simply by the fact that it, s already
judicial record, it's privileqed. And then

it's privileged for the additionaf reason that

it's an attorney-cfient communication.

THtr COURT: ft's not privileged to
put it on the internet.

MS. FfTZGERALD: There's no evidence

that Dr. Friedman did.

THE COURT: I agree.

MS. FTTZGERALD: Non whatsoever.

THE COURT: I agree.

MS. trITZGERALD: That has to be

shown by clear and convincing evidence.

THtr COURT: T aqree, but it,s a jury

question. That's what I keep saying here.

You want me to direct the verdict 1n

favor of Dr. Friedman. Under no circumstances

would I do that. Therers plenty of evidence
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here for a jury to consider.

I'm jn the saying at this point I'm
making that ruling. f'm merely saying there's
plenty of evidence in this case for a jury to

make that determination.

MS. FITZGERALD: Okay.

Can I have a clarification _* are

you -- have you held that the commun_icat-ions

to the FDA are privi_Ieged?

THE COURT: you see you, want me

to --

MS. FITZGERALD: A1I right. r __

THE COURT: you want to put me in a

bind.

MS. FfTZGERALD: I want to

understand before I put my case on.

THE COURT: That's not the end of

it. The end of it is some certain other

thinqs happened.

MS. TfTZGERALD: Okay.

THE COURT: Tf that's all that was

done, yes. But thatrs not what was done here,

and I'm not -- I'm not -- the one thing the
jury is not going to do is compartmenta-Lize


